
© Community Associations Institute (CAI) 2017. All Rights Reserved 
6402 Arlington Boulevard, Falls Church, VA 22402   |  (888) 224-4321  | www.caionline.org 

 
 
 
 
 

Restricting Smoking In A Community Association 
 

By Edmund A. Allcock, Esq., partner at Marcus, Errico, Emmer & Brooks, Braintree, Mass. 
Fellow, College of Community Association Lawyers. 

 
Smoking and the use of marijuana continue to challenge community associations, especially in 
communities seeking to restrict or ban the practice.  These are challenging issues given the fact-
specific nature of the claims and the inconsistency in the laws that apply. As such, the decisions and 
verdicts of judges and juries across the Country vary dramatically, depending on the type of smoke, the 
origin of the smoke, smoking frequency, and the community association’s involvement (if any) in the 
dispute.  This article will highlight several theories that can aid in restricting smoking in a community 
association.  This article will also cover risk management approaches and issues surrounding 
marijuana use in a community association and whether a community association is obligated to grant 
accommodations to medical marijuana users.     
 
A. How Can Smoking Be Prevented In A Community Association? 
 
Many communities are struggling with residents that smoke and how that smoke impacts other residents.  
Absent a blanket prohibition on smoking in the governing documents, can a community association take 
action to stop smoking?  Most community association lawyers agree that at least in some situations, a 
community association may take action to prevent smoking and the production of secondhand smoke.  
This can be accomplished under a number of legal theories, including nuisance and nuisance per se. 
 
 1. Is Smoking A Nuisance? 
 
The most basic theory that may provide relief to a community association (or owner) is a private nuisance 
claim.  A private nuisance is the unreasonable use of one’s property in a manner that substantially 
interferes with the use of another individual’s property.  Said another way, a nuisance is an act, object, 
or practice that interferes with another's rights or interests by being offensive, annoying, dangerous, 
obstructive, or unhealthful. 
 
State statutes vary on how a nuisance is defined; however, the statutes often contain broad language 
that is flexible in terms of how it can be applied and what activities are covered.  Given this, smoking can 
constitute a nuisance, depending on the circumstances.  Recent medical studies and investigations into 
the effects of smoking and second-hand smoking demonstrate that tobacco smoke can be dangerous to 
a person.  The smoke can also migrate and transfer through walls, vents and airspaces.  Thus, smoking 
can be actionable as a nuisance.   
 
That said, to what degree can smoking be deemed to be a nuisance?  If a neighbor smokes one cigarette 
per day and the migration of smoke from that cigarette is minimal, is that going to be considered a 
nuisance?  What about 5 cigarettes per day from a balcony or patio? 
 
Obviously, the migration or transfer of smoke is dependent on a number of different factors, including the 
location of the smoker, the components of the property, the type of cigarrete or cigar, the type of tobacco, 
and the ventilation surrounding the smoker.  Thus, community association boards should investigate 
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smoking complaints, and only after a full investigation of the facts should the board make a decision 
regarding how the community association should proceed.  What could constitute a nuisance in one 
community may not be a nuisance in another community - every claim is fact-specific. 
 
  2. Can A Nuisance Per Se Claim Be Of Any Help To Community Associations? 
 
Some activities are automatically deemed to be a nuisance pursuant to statute or ordinance - this is called 
a nuisance per se.  Activities or conduct declared by law to be nuisances are nuisances per se, and may 
be enjoined without proof of their injurious nature.  Therefore, if a statute or ordinance specifically states 
that smoking is a nuisance, then the community association could proceed on a nuisance per se theory 
and seek injunctive relief and/or damages without having to prove that a nuisance exists.  For example, 
the City of Menlo Park (a city located in the San Francisco Bay area) passed Chapter 7.30, which declares 
secondhand smoke to be a nuisance. Thus, establishing a nuisance per se by virtue of a statute or 
ordinance creates a short-cut for community associations seeking to prevent smoking.   
 
Counsel for the community association should pay close attention to the language of the ordinance or 
statute as well as the elements of nuisance per se for their state.  If the statute or ordinance merely states 
that smoking is illegal (as opposed to specifically declaring it to be a nuisance), the community association 
may not be able to rely on a nuisance per se theory.  Be mindful that jurisdictions vary on this point and 
how nuisance per se is defined.  If smoking is characterized as a nuisance per se, this can be a powerful 
tool for the community association attempting to stop an owner’s smoking without a smoking ban in the 
governing documents. 
 
  3. The Governing Documents As A Tool 
 
Obviously, if the community association’s governing documents ban smoking in the common area, then 
the association can take action to prevent owners from smoking in the common areas.  But what if the 
governing documents fail to address the issue of smoking?  Are there provisions in the governing 
documents that could be helpful?  The declaration of covenants oftentimes contains a nuisance provision 
that prohibits any illegal activity or any violations or the local laws or ordinances. 
 
For example, the declaration may state: 
 

No Owner shall engage in any nuisance or any illegal, noxious, or 
offensive activity in any part of the Development, or do any act which 
unreasonably threatens the health, safety and welfare of other residents of 
the Development, or which is or may become a nuisance or cause 
unreasonable embarrassment, disturbance or annoyance to other Owners 
in the use and enjoyment of their Units or of the Common Area. 

 
While noxious and offensive activities are open to interpretation and argument, an illegal activity can be 
easily identified.  That is, if a local ordinance prohibits smoking, the community association could enforce 
the declaration based upon the illegal activity (i.e., smoking).  Thus, the “illegal” activity - here, smoking 
- could be deemed to be a nuisance by virtue of the restrictions in the declaration of covenants. 
 
  4. Amending The Governing Documents 
 
Can a board-imposed smoking ban be applied to an owner’s balcony or patio?  Interestingly, a balcony 
or patio is defined in a number of different ways.  The condominium plan, map, deed or declaration can 
dictate the property rights associated with such a space.  So long as the balcony or patio is not 
characterized as the owner’s separate interest, a community association is likely able to impose such a 
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nonsmoking ban by amending the rules and regulations.  That said, while - legally speaking - a board of 
directors may impose this type of rule unilaterally, the board should solicit feedback from the membership 
anytime a significant and potentially controversial rule is being considered.  To the extent a rule seeks to 
regulate an owner’s private space - regardless of how it is defined in the governing documents, the 
membership should be advised about the proposed change and have an opportunity to provide 
comments and concerns to the board before a final decision is made.  
 
  5. Risk Management 
 
The above assumes that the community association desires to restrict smoking and seek to enforce those 
restrictions.  Even in communities that wish to not get involved in smoking disputes, a community 
association’s involvement may be unavoidable in disputes between neighbors that deal with secondhand 
smoke.  At the very least, community associations need to evaluate whether the dispute involves a 
violation of the governing documents and requires enforcement.  If the community association skips this 
step, it could be exposing itself to liability. 
 
For example, in Chauncey v. Bella Palermo Homeowners Association (case no. 30-2011-00461681), a 
jury in Orange County, California returned a verdict holding Bella Palermo HOA responsible for second-
hand cigarette smoke exposure to a condominium resident owner. In the lawsuit, the plaintiff alleged that 
they repeatedly complained to the homeowners association and the property manager about second 
hand smoke from the tenants in the adjoining unit.  The jury returned a verdict in favor of the plaintiffs, 
and also found the association in breach of the CC&Rs, despite the CC&Rs not specifically prohibiting 
smoking at the project. The CC&Rs did contain a “nuisance” provision and other provisions requiring the 
association to ensure the owners were entitled to the “quiet enjoyment” of their unit.  While the association 
was liable for minimal damages, the trial judge awarded plaintiffs $54,000 against the association. 
 
Thus, the first step should be for the association board to investigate the dispute and the allegations.  
The board should consider conducting a hearing or meeting with the parties involved to determine 
whether the dispute can be resolved amicably, and if not, whether a legitimate violation of the governing 
documents exists.  The Chauncey verdict illustrates how associations cannot simply ignore the dispute.  
If the dispute is ignored anf the community association fails to take action, such approach may result in 
a significant monetary award against the association, not to mention the amount of time, money, expense, 
and headache of defending a lawsuit.   
 
B. Marijuana Smoke And Reasonable Accommodation Requests 
 
Despite Federal law, many states have enacted statutes allowing the distribution and use of marijuana, 
either medically or recreationally.  One issue that continues to challenge the community association legal 
community is whether a community association is required to provide a reasonable accommodation to 
an owner who has acquired the legal (State) right to use medical marijuana based on a medical need. 
 
 1. The HUD Memorandum 
 
On January 20, 2011, the United States Department of Housing and Urban Development (HUD) issued 
a memorandum addressing the medical use of marijuana and reasonable accommodation in Federal 
Public and Assisted Housing.  One issue addressed in the opinion is whether a Public Housing Agency 
(PHA) is required to grant a reasonable accommodation to a disabled person to use medical marijuana.  
HUD opined that PHAs are not required to grant such an accommodation because marijuana is 
characterized as a Schedule I substance under the Controlled Substance Act. (21 U.S.C., §§801, et seq.)  
The manufacture, distribution, or possession or marijuana is a federal offense, and it may not be legally 
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prescribed by a physician for any reason.  Moreover, persons seeking an accommodation to use medical 
marijuana are not “individuals with a disability” under Section 504 and the ADA. 
 
By analogy, the same logic should be applied to community associations.  If an owner requests that his 
or her community association grant a reasonable accommodation to use marijuana pursuant to State 
law, the applicant owner would not be entitled to a reasonable accommodation to use marijuana because 
it is still an illegal drug that cannot be prescribed.  
 
 2. Employment Context 
 
Courts have taken a similar stance in employment cases.  The ADA specifically excludes “psychoactive 
substance abuse disorders” resulting from current illegal use of drugs. (42 USC §§12114(a), 12111(6)(A), 
12210, 12211(b)(3); see also 29 CFR, §1630.3(a),(d),(e); EEOC Compliance Manual, §902.6.)  Thus, 
the ADA does not protect employees currently using illegal drugs if their drug-induced disorders could 
otherwise be considered a disability. (42 USC §12114(a); see Zenor v. El Paso Healthcare System, Ltd. 
(5th Cir. 1999) 176 F3d 847, 853.) 
 
Likewise, even if physician-prescribed marijuana use is permitted by California law, because it is 
prohibited by federal law, it is an “illegal use of drugs” for ADA purposes and falls within the ADA's illegal 
drug exclusion. (James v. City of Costa Mesa (9th Cir. 2012) 684 F3d 825, 836 - “We hold that doctor-
recommended marijuana use permitted by state law, but prohibited by federal law, is an illegal use of 
drugs for purposes of the ADA, and that the plaintiffs' federally proscribed medical marijuana use 
therefore brings them within the ADA's illegal drug exclusion.”) 
 
Although marijuana use for medical purposes is exempt from certain criminal statutes (see Health & 
Saf.C. §§ 11362.5, 11362.83), it remains a crime under federal law. Employers are therefore protected 
in firing or refusing to hire persons who use marijuana or test positive for marijuana use, even when the 
use was prescribed by a physician to alleviate a disability: “The FEHA does not require employers to 
accommodate the use of illegal drugs.” (Ross v. Raging–Wire Telecommunications, Inc. (2008) 42 
Cal.4th 920, 926.) 
 
On this same theme, no state law could completely legalize marijuana for medical purposes because the 
drug remains illegal under federal law (Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal. 4th 
920, 926, citing 21 U.S.C. §§ 812, 844(a)), even for medical users (see Gonzales v. Raich, supra, 545 
U.S. 1, 26-29; United States v. Oakland Cannabis Buyers' Cooperative, supra, 532 U.S. 483, 491-495.) 
 
 3. The Maine Human Rights Commission 
 
On May 21, 2012, the Maine Human Rights Commission issued a memorandum dealing with whether a 
landlord was required to grant a reasonable accommodation (i.e., use of medical marijuana) to a tenant 
under the Maine Human Rights Act.  The Advisory Opinion relied upon the HUD’s January 20, 2011 
memorandum and found that the landlord was not required to grant such an accommodation because 
marijuana is illegal under federal law.  Presumably, this same logic may be extended to the community 
association industry.  That is, to the extent a community association implements a smoking prohibition 
that includes marijuana, the community association would not be required to grant a reasonable 
accommodation to a petitioning owner because marijuana is illegal and would not qualify as an “individual 
with a disability.”  
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Memo
 
Date: May 21, 2012 

To: Jill Duson, Compliance Manager 

From: John P. Gause, Commission Counsel 

Re: Advisory Opinion – Tenant Request to Smoke Medical Marijuana in Apartment as 

Reasonable Accommodation 

Pursuant to Procedural Rule §2.12(A), a Landlord has asked whether it must allow a 

Tenant to smoke medical marijuana in an apartment as a “reasonable accommodation” under the 

Maine Human Rights Act (“MHRA”).  Landlord’s lease forbids smoking in the apartment due to 

public health, fire safety, and cleanliness.  It also contains statements that its tenants shall not 

commit, nor permit to be committed, any violation of local, state, or federal law, including illegal 

drug use.  Tenant has not yet disclosed the nature of his disability.  Landlord asks the following 

questions: 

1) May Landlord inquire as to the nature of the disability? 

2) If Tenant cannot produce a doctor’s note, can Landlord enforce the provisions of 

the lease against Tenant if Tenant tries to smoke in the apartment? 

3) If Tenant does produce a doctor’s note, may Landlord enforce the provisions of 

the lease against Tenant if Tenant tries to smoke in the apartment? 



 

 
 

    

 

 

  

 

 

 

     

  

 

    

   

 

  

 

   

 

    

  

   

  

4)	 Basically, is allowing Tenant to smoke marijuana in derogation of the lease and 

federal law considered a reasonable accommodation that a landlord must permit 

to avoid running afoul of the law? 

The MHRA provides that it is unlawful housing discrimination for a landlord “to refuse 

to make reasonable accommodations in rules, policies, practices or services when those 

accommodations are necessary to give a person with physical or mental disability equal 

opportunity to use and enjoy the housing.”  5 M.R.S. §4582-A.  To establish a prima-facie case 

of failure to accommodate, a complainant must show that: 

(1)	 He has a “physical or mental disability” as defined by the MHRA; 

(2)	 Respondent knew or reasonably should have known of the complainant's 

disability; 

(3)	 Complainant requested a particular accommodation; 

(4)	 The requested accommodation is necessary to afford complainant an equal 

opportunity to use and enjoy the housing; 

(5)	 The requested accommodation is reasonable on it face, meaning it is both 

efficacious and proportional to the costs to implement it; and 

(6) Respondent refused to make the requested accommodation. 

See 5 M.R.S.A. § 4582-A(2); Astralis Condominium Ass'n v. Secretary, U.S. Dept. of Housing 

and Urban Development, 620 F.3d 62, 67 (1
st 

Cir. 2010) (interpreting Fair Housing Act, but 

seemingly placing overall burden on Complainant to show accommodation was reasonable); 

Oconomowoc Residential Programs v. City of Milwaukee, 300 F.3d 775, 783 (7
th 

Cir. 2002) 

(plaintiff’s burden is only to show reasonableness “on its face”).  Compare Reed v. Lepage 
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Bakeries, Inc., 244 F.3d 254, 259 (1st Cir. 2001) (interpreting ADA) (holding that plaintiff need 

only show requested accommodation was feasible “on the face of things”). 

Here, assuming Tenant does not have an obvious disability that justifies smoking medical 

marijuana, Landlord “may request reliable disability-related information that (1) is necessary to 

verify that the person meets the [MHRA, 5 M.R.S. §4553-A,] definition of disability . . . (2) 

describes the needed accommodation, and (3) shows the relationship between the person's 

disability and the need for the requested accommodation.” Joint Statement of the Department of 

Housing and Urban Development and the Department of Justice, Reasonable Accommodations 

Under the Fair Housing Act, ¶ 18, May 17, 2004. The type of documentation that may 

permissibly be requested will vary depending on the circumstances.  Id. If Tenant does not show 

that smoking medical marijuana in his apartment is necessary for him to “use and enjoy the 

housing” in light of a “physical or mental disability,” Landlord would not be obligated to provide 

the requested accommodation.  

If Tenant does make that showing, he also must show that smoking medical marijuana in 

his apartment is reasonable “on its face.” Oconomowoc Residential Programs, 300 F.3d at 783­

784. With respect to the no-smoking policy, while Landlord has a defense based on that policy 

that will be discussed below, there is nothing unreasonable “on its face” about requesting a 

deviation from that policy.  With respect to the policy prohibiting illegal activity, if medical 

marijuana were illegal under both federal and state law, a much stronger case could be made that 

it is facially unreasonable to require a landlord to allow a tenant to deviate from such a policy.  

See In re Moore, 2010 WL 1542524, *6 (N.Y.Sup. 2010) (holding that defendant “is not required 

to provide petitioner with an accommodation that allows her to engage in illegal activities”).  Cf. 
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Despears v. Milwaukee County, 63 F.3d 635, 637 (7
th 

Cir. 1995) (“It is true that the Americans 

with Disabilities Act and the Rehabilitation Act require the employer to make a reasonable 

accommodation of an employee's disability, but we do not think it is a reasonably required 

accommodation to overlook infractions of law.”); Taub v. Frank, 957 F.2d 8, 11 (1
st 

Cir. 1992) 

(Postal Service employee convicted of possession and distribution of heroin was not “qualified 

handicapped person” under the federal Rehabilitation Act). 

The issue is complicated here, however, because the State of Maine specifically allows 

the possession and use of medical marijuana.  Pursuant to the Maine Medical Use of Marijuana 

Act (“MMUMA”), 22 M.R.S. §§2421, et seq., a “qualifying patient” may possess a limited 

amount of marijuana and “[b]e in the presence or vicinity of the medical use of marijuana.”  22 

M.R.S. §2423-A(1)(A), (G).  A “qualifying patient” is defined as “a person who has been 

diagnosed by a physician as having a debilitating medical condition and who possesses a valid 

written certification regarding medical use of marijuana in accordance with section 2423-B.”  22 

M.R.S. §2422(9). 

In addition, by delineating the circumstances under which a landlord is not required to 

allow a tenant to smoke medical marijuana in an apartment, the MMUMA appears to 

contemplate that a landlord will, under other circumstances, be required to permit a tenant to do 

so. The MMUMA addresses a tenant’s right to use medical marijuana as follows: 

2. School, employer or landlord may not discriminate. A school, employer or 

landlord may not refuse to enroll or employ or lease to or otherwise penalize a 

person solely for that person's status as a qualifying patient or a primary caregiver 

unless failing to do so would put the school, employer or landlord in violation of 

federal law or cause it to lose a federal contract or funding. This subsection does 

not prohibit a restriction on the administration or cultivation of marijuana on 

premises when that administration or cultivation would be inconsistent with the 

general use of the premises. A landlord or business owner may prohibit the 

4 



 

 
 

 

 

 

  

  

    

 

 

 

 

 

  

 

                                                      

    

 

   

  

 

  

  

    

  

 

  

  

  

  

smoking of marijuana for medical purposes on the premises of the landlord or 

business if the landlord or business owner prohibits all smoking on the premises 

and posts notice to that effect on the premises. 

22 M.R.S. §2423-E(2) (emphasis added).  Compare Ross v. RagingWire Telecommunications, 

Inc., 174 P.3d 200, 204 (Cal. 2008) (holding that the California Fair Employment and Housing 

Act does not require employers to accommodate the use of illegal drugs while noting that the 

California medical marijuana law does not address employment discrimination). 

Finally, although possession of all marijuana is illegal under federal law, 21 U.S.C. 

§§844(a)(1), 844a(a), the United States Department of Justice has discouraged the United States 

Attorneys from enforcing this law against people who use medical marijuana in compliance with 

state law.  Memorandum of Selected United States Attorneys, David W. Ogden, Deputy 

Attorney General, October 19, 2009, available online at 

http://www.justice.gov/opa/documents/medical-marijuana.pdf. 

In light of all of these factors, it is reasonable “on its face” for a landlord to allow a tenant 

to smoke medical marijuana in an apartment notwithstanding a policy prohibiting smoking and 

illegal activity in an apartment.
1 

1 
The United States Department of Housing and Urban Development has issued a memorandum (“HUD 

Memo”) addressing whether Public Housing Agencies (“PHA”) may grant current or prospective 

residents a reasonable accommodation under, in part, the Federal Fair Housing Act (“FHA”), 42 U.S.C. 

§§3601, et seq., and state nondiscrimination laws for the medical use of marijuana when such use is 

permitted under state law.  See Medical Use of Marijuana and Reasonable Accommodation in Federal 

Public and Assisted Housing, Helen R. Kanovsky, Office of General Counsel, U.S. Department of 

Housing and Urban Development, January 20, 2011.  HUD concluded that the FHA and state law may not 

be used to permit such accommodations.  With respect to the FHA, HUD concluded that such an 

accommodation would not be “reasonable” because it would sanction violations of federal criminal law 

and thus constitute a fundamental alteration in the nature of the PHA housing program.  HUD Memo at 8­

9. The question here, however, relates to a private landlord, not a PHA, and PHAs are subject to a 

statutory scheme that does not apply to private landlords.  In addition, with respect to state 

nondiscrimination laws, HUD concluded, in part, that they would be preempted by the federal Controlled 

Substances Act if they were interpreted to require landlords to allow tenants to use medical marijuana.  

HUD Memo at 9-10. Specifically, the HUD Memo concludes that “[a] state law that would require 

medical marijuana use would ‘positively conflict’ with the CSA because it would mandate the very 
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That does not mean, however, that Landlord is required to permit Tenant to smoke 

medical marijuana in the apartment.  After a complainant has established a prima-facie case, 

respondent may refuse to provide a requested accommodation if it can show that the requested 

accommodation “imposes undue financial or administrative burdens or requires a fundamental 

alteration in the nature of the program.”  Oconomowoc Residential Programs, 300 F.3d at 784.  

In addition, a landlord is free to “set up and enforce specifications in the selling, renting, leasing 

or letting or in the furnishings of facilities or services in connection with the facilities that are 

consistent with business necessity and are not based on the . . . physical or mental disability [of 

a] tenant. . . .”  5 M.R.S. §4583. 

Here, Landlord is likely to establish at least the latter defense through its strict policy of 

prohibiting smoking in its apartments.  Again, Landlord’s lease forbids smoking in the apartment 

due to public health, fire safety, and cleanliness.  Assuming Landlord enforces this lease 

provision against all of its tenants, not just tenants with “physical or mental disabilities” who 

smoke medical marijuana, such a lease provision would be “consistent with business necessity” 

and not “based on the physical or mental disability” of the tenant.  See 5 M.RS. §4583.  A 

specification is “consistent with business necessity” if it is shown by objective evidence to be 

closely tailored to serve a legitimate and substantial reason.  See Langlois v. Abington Housing 

Authority, 207 F.3d 43, 51 (1
st 

Cir. 2000) (interpreting FHA); Title VIII Complaint Intake, 

conduct the CSA proscribes.”  HUD Memo at 10. The HUD Memo is not persuasive in this regard, 

however.  The Memo cites one provision of the CSA, 21 U.S.C. §841(a)(1), which makes it unlawful “for 

any person knowingly or intentionally to manufacture, distribute, or dispense, or possess with intent to 

manufacture, distribute, or dispense, a controlled substance,” and another, 21 U.S.C. §844(a), which 

criminalizes the simple possession and purchase of controlled substances,
1 

but it does not cite any 

statutory provision that prohibits a person, such as a landlord, from allowing the possession or use of 

marijuana on premises owned or managed by that person. Thus, while the MMUMA permits conduct by 

a tenant that is prohibited by the CSA, requiring a landlord to allow a tenant to use medical marijuana is 

not proscribed by the CSA, and there is no conflict through which the CSA would preempt the MHRA. 
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Investigation, and Conciliation Handbook, Chapter 2: Theories of Discrimination, at 2-4(D) 

(1998) (available at 

http://www.hud.gov/offices/adm/hudclips/handbooks/fheh/80241/80241c2FHEH.pdf). Public 

health, fire safety, and cleanliness are legitimate and substantial concerns of any landlord, and 

prohibiting smoking in an apartment building is closely tailored to those reasons.  Indeed, the 

MMUMA specifically contemplates that a landlord “may prohibit the smoking of marijuana for 

medical purposes on the premises of the landlord or business if the landlord or business owner 

prohibits all smoking on the premises and posts notice to that effect on the premises.”  22 M.R.S. 

§2423-E(2).  Accordingly, Landlord’s no-smoking policy is a sufficient defense under the 

MHRA, 5 M.R.S. §4583, to tenant’s request for reasonable accommodation. 

Landlord’s questions should be answered as follows: 

1) May Landlord inquire as to the nature of the disability? 

ANSWER: Yes, if Tenant does not have an obvious disability that justifies his 

smoking medical marijuana. 

2) If Tenant cannot produce a doctor’s note, may Landlord enforce the provisions of 

the lease against Tenant if Tenant tries to smoke in the apartment? 

ANSWER: If Tenant does not provide sufficient information verifying that he 

meets the MHRA definition of “physical or mental disability” and 

that smoking medical marijuana in his apartment is necessary to 

“use and enjoy” his apartment (this may or may not be a “doctor’s 

note,” depending on the nature of the disability), Landlord may 

enforce the provisions the lease against Tenant if Tenant tries to 
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smoke in the apartment. 

3)	 If Tenant does produce a doctor’s note, may Landlord enforce the provisions of 

the lease against Tenant if Tenant tries to smoke in the apartment? 

ANSWER: Yes, provided Landlord prohibits all smoking on the premises and 

posts notice to that effect on the premises. 

4)	 Basically, is allowing the tenant to smoke marijuana in derogation of the lease and 

federal law considered a reasonable accommodation that a landlord must permit 

to avoid running afoul of the law? 

ANSWER: No, if the landlord prohibits all smoking on the premises and posts 

notice to that effect on the premises. 

Cc: Amy M. Sneirson, Executive Director 

8 


	Smoking and marijuana Enforcement - Final2
	3. KanovskyMedicalMarijunanaReasAccomm(012011) (1)
	maine advisory opinion

