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STATEMENT OF IDENTITY AND INTEREST 

Community Associations Institute1 ("CAI") is an international 

organization dedicated to providing information, education, resources 

and advocacy for community association leaders, members and 

professionals with the intent of promoting successful communities 

through effective, responsible governance and management. CAI has 

more than 43,000 members, including homeowners, board members, 

                                                           
1 No person or entity other than amicus curiae CAI, its members, and its counsel, directly or 
indirectly, either wrote this Brief or contributed money for its preparation. 
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association managers, community management firms, and other 

professionals, who provide services to community associations. CAI is 

the largest organization of its kind, serving more than 74.1 million 

homeowners who live in more than 355,000 community associations 

in the United States. 

The North Carolina Condominium Act (the "Condominium Act") 

is modeled after the Uniform Condominium Act (the "Model Act") 

published by the National Conference of Commissioners on Uniform 

State Laws (now Uniform Law Commission).  The Condominium Act 

follows the Model Act at times and deviates from the Model Act at 

other times. Several provisions of the Condominium Act that follow 

the Model Act, at least in part, were argued before the trial court in 

support of the trial court's ruling.  CAI has an interest in how 

provisions that closely follow the Model Act are interpreted by 

appellate courts throughout the nation, including how this Court may 

interpret provisions of the Condominium Act that follow the Model 

Act. 
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In the context of interpreting provisions based on the Model Act, 

CAI also is concerned about the trial court's error in conflating 

ownership interests, maintenance requirements, and assessment 

obligations under restrictive covenants.  The requirement for 

unanimous approval of any change in allocated common element 

interest and common expense liabilities under N.C. Gen. Stat. § 47C-

2-107(d) mirrors the approval requirement in the Model Act, so CAI 

has an interest in avoiding case-law confusion about the differences 

between ownership and maintenance and between allocations and 

responsibilities.  Allocated interests are not the same as how 

covenants may delineate maintenance and assessment obligations. 

CAI also has an interest in allowing communities to govern 

themselves.  Communities should have the ability to make reasonable 

amendments, including amendments to change maintenance 

obligations.  The trial court's ruling suggests such a change on 

maintenance of limited common elements can never occur without 

unanimous approval, which runs contrary to the Model Act and the 

Condominium Act.    
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ARGUMENT 

I. The trial court's ruling exceeds the scope of remand. 

This Court's "interpretation of its own mandate" is an issue of 

law reviewed de novo.  State v. Watkins, 246 N.C. App. 725, 730, 783 

S.E.2d 279, 282 (2016).  "[I]n discerning a mandate's intent, the plain 

language of the mandate controls."  Id. at 730, 783 S.E.2d at 283.  

This Court's mandate binds a trial court; it "must be strictly followed, 

without variation and departure."  Id. at 730, 246 S.E.2d at 282. 

CAI begins with the scope of the remand because of the unusual 

procedural history here.  The original Complaint initiating this action 

on 31 January 2020 sought a judicial interpretation of restrictive 

covenants in a Declaration of Condominium for The Courtyards of 

Huntersville Condominium, as last amended in February 2019 (the 

"prior covenants" or "Courtyards Declaration").  (R pp 66-131).2  The 

Courtyards of Huntersville Condominium Association, Inc. 

                                                           
2 Represented Petitioners did not include all of the pages of the last amended and restated 
Declaration with their motion.  Tab 2 to the represented Petitioners' motion skips every other 
page of the Courtyards Declaration and does not have Exhibit C.  They also omitted the February 
2019 amendments.  At the time of filing, a motion to supplement the Record on Appeal was 
pending.  If granted, the entire Courtyards Declaration would be found in the Record at pages 320 
to 432. 
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("Association") was not originally a party to this action, but it was 

added later.  After a trial court ruling, this dispute was brought to 

this Court and an opinion was issued on 2 November 2021 

interpreting the prior covenants.  See Alexander v. Becker, 280 N.C. 

App. 131 (2021) ("Prior Appeal"). 

After this Court's ruling, the Association members exercised 

their contractual rights to amend the prior covenants.  (R pp 118, 

281-284).  A supermajority of the Association members adopted the 

Seventeenth Amendment to the Declaration (the "2022 covenant 

amendments").  (R pp 252).  Petitioners' challenge of the 2022 

covenant amendments is now before this Court, but they were not 

challenged in a normal litigation framework.  There are no claims for 

relief in any complaint or petition providing grounds to set aside the 

amendments, and there are no factual allegations or assertions of 

legal positions to support those claims.  The challenge to the 2022 

covenant amendments came by a "motion to strike" on remand, 

following the Prior Appeal interpreting the prior covenants.  (R pp 7-

8).  The 2022 covenant amendments are not a pleading, so this is not 



 

 

a motion to strike under Rule 12 of the North Carolina Rules of Civil 

Procedure.  See generally N.C. Gen. Stat. § 1A-1, Rule 12(e), (f).  A 

"motion to strike" a covenant not referenced in any prior pleading is 

novel. 

The Association objected repeatedly to the trial court's 

consideration of the 2022 covenant amendments on remand.  (See e.g., 

R pp 256-57; T p 68).  The scope of remand was limited to the trial 

court entering a final judgment applying this Court's interpretation of 

the prior covenants.  Instead, the trial court entertained—in a 

hearing on remand—new arguments on a new amendment not before 

this Court on appeal and not in the original trial court pleadings that 

led to this Court's prior ruling.   The trial court erred when it 

concluded it was "required to review" the 2022 covenant amendments, 

as these amendments were not part of the Prior Appeal and were not 

part of the remand instructions from this Court. 

This unique posture is meaningful for an outside participant 

like CAI.  It is difficult to fully evaluate the nature of the dispute 

beyond the terms of the Final Judgment and what was said in 
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motions and at hearing.  The trial court's Final Judgment is out of 

place, being outside of any typical civil action with claims met by 

evidentiary proof as to the propriety of the 2022 covenant 

amendments.  The trial court's Final Judgment should be reversed for 

this reason alone.  

II. The 2022 covenant amendments are valid, and the trial 
court erred in striking them on remand. 

To the extent this Court reaches the merits of the 2022 covenant 

amendments, this Court should reverse the trial court and not 

"strike" the 2022 covenant amendments.  The 2022 covenant 

amendments bring clarity to the maintenance obligations for the 

limited common elements in this community, based on the desires of 

a supermajority of the owners.  (R pp 252, 281-84).  They should be 

upheld. 

An opinion from this Court affirming the trial court's position 

that maintenance responsibility for limited common elements cannot 

be separated from possession or allocation of limited common 

elements with a specific unit would have an incredible impact on 

condominiums throughout this state.  It would be a seismic shift, 
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invalidating countless covenants and covenant amendments.  As 

explained in more detail below, this Court should not allow this 

deviation from the Condominium Act and the Model Act, as it would 

take away the right of community members to dictate their own 

maintenance preferences through their restrictive covenants.  

A. The members of the Association have a contractual right 
to amend, and the trial court erred when it infringed on 
that right.   

A declaration of condominium contains restrictive covenants 

and is a contract.  Armstrong v. Ledges Homeowners Ass'n, Inc., 360 

N.C. 547, 554, 633 S.E.2d 78, 85 (2006) ("Covenants accompanying 

the purchase of real property are contracts which create private 

incorporeal rights, meaning non-possessory rights held by the seller, 

a third-party, or a group of people, to use or limit the use of the 

purchased property.").  The parties to any contract, including a 

declaration of condominium, have the rights and obligations spelled 

out in the contract and are entitled to have them enforced.  Wise v. 

Harrington Grove Cmty. Ass'n, Inc., 357 N.C. 396, 401, 584 S.E.2d 

731, 736 (2003) ("A court will generally enforce such covenants to the 
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same extent that it would lend judicial sanction to any other valid 

contractual relationship.").   

Meaningful here, the Association and its members had the 

contractual ability to amend the prior covenants to meet their desires.  

(R p 118).  Covenant amendments are not unusual for this 

community, as the 2022 covenant amendments were the nineteenth 

amendment (but only numbered as seventeenth).  (R p 253).  North 

Carolina law has consistently allowed communities to reasonably 

amend their covenants to meet the desires of the membership.  See 

Armstrong v. Ledges Homeowners Ass'n, Inc., 360 N.C. 547, 559, 633 

S.E.2d 78, 87 (2006); Ceplecha v. Pine Knoll Townes Phase II Ass'n, 

176 N.C. App. 566, 569, 626 S.E.2d 767, 769 (2006). 

The trial court's Final Judgment runs afoul of the foundational 

freedom parties have to enter into contracts of their choosing, 

including in the context of restrictive covenants.  Wise v. Harrington 

Grove Cmty. Ass'n, Inc., 357 N.C. 396, 401, 584 S.E.2d 731, 735 

(2003) (citing Bicycle Transit Auth., Inc. v. Bell, 314 N.C. 219, 228, 

333 S.E.2d 299, 305 (1985) [describing freedom of contract 
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generally]).  Every owner bought a unit in this condominium with 

actual or constructive notice of the terms of the Courtyards 

Declaration, originally or as amended over time, which allowed for 

future amendments. (R p 118).  The owners who wanted the 2022 

covenant amendments should get the benefit of their bargain when 

they purchased in this community, and their ability to amend should 

not be infringed.  Similarly, Petitioners and other owners who oppose 

the 2022 covenant amendments should be held to the burden of their 

bargain in the covenants too, including the amendment provision. 

No one disputes that the 2022 covenant amendment passed by 

the vote required in the Courtyards Declaration, (R p 118), and 

required by N.C. Gen. Stat. § 47C-2-117.  This Court has upheld 

amendments that satisfy statutory amendment requirements.  See, 

e.g., Bowers v. Temple, 218 N.C. App. 454, 721 S.E.2d 762, 2012 WL 

379929, *8-9 (2012) (unpublished) [Add. 1-7].  The 2022 covenant 

amendments should likewise be upheld. 
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B. The trial court misapprehended the concepts of ownership 
allocations and maintenance responsibilities. 

The trial court erred when it conflated common element 

allocations with maintenance obligations.  They are different and are 

treated differently under the Condominium Act.     

Throughout the Condominium Act and the Model Act, 

allocations refer to ownership or possession and the formula that 

determines an ownership percentage and the payment fraction or 

percentage that follows that ownership percentage.  See N.C. Gen. 

Stat. §§ 47C-2-107 [App. 9-10], 47C-2-108 (describing allocation of 

limited common elements to certain units and the need for approval 

of a reallocation by those unit owners affected) (see also R p 74 

[defining Unit]; Courtyards Declaration, Exhibit C3 [allocations for 

Courtyards]).  In contrast, maintenance responsibility is not tied to 

ownership or possession, but it is assigned and accepted by statute or 

covenant among the association, the owners collectively, or individual 

owners. See N.C. Gen. Stat. § 47C-3-107(a) (describing common 

element and unit maintenance obligations) [App. 16-17] (see also R pp 

                                                           
3 Exhibit C would be found at pages 428-430 of the Record on Appeal, if the motion to amend it is allowed. 
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91-92 [maintenance responsibility for Courtyards]).  Allocations are 

tied to ownership or possession; maintenance is not.  

Condominiums with horizontal boundaries may be the more 

common type of condominium structure, but the free-standing 

condominium structure of The Courtyards is hardly unique.  As this 

Court noted in the Prior Appeal, this community remains, legally, a 

condominium.  This condominium structure for 55-and-over 

communities can be attractive for owners who want a yard, but who 

want maintenance responsibility held by someone else, namely the 

condominium association.  Owners, collectively, own the common 

elements as tenants-in-common, but the maintenance responsibility 

belongs to the association, just like common elements in other 

condominium communities.  Petitioners cannot rely on this detached-

dwelling structure to argue that it somehow limits the Association 

from changing maintenance responsibilities for limited common 

elements.  Following the Model Act, the Condominium Act does not 

limit how maintenance responsibilities for limited common elements 

may assigned or delegated.  
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Section 47C-3-107(a) of the Condominium Act makes the 

condominium association responsible to maintain the common 

elements and the unit owner responsible to maintain the unit.  This 

is what the Condominium Act prescribes, but it does not delineate 

specifically as to maintenance of limited common elements. 

It may be uncomfortable, at times, for a trial court in the 

absence of a specific directive or limitation in a statute.  There is 

nothing to grasp when a statute does not address a disputed topic 

directly.  But the absence of a restriction or limitation is often the 

point.  It reflects the General Assembly's intent.  Lenox, Inc. v. 

Tolson, 353 N.C. 659, 664, 548 S.E.2d 513, 517 (2001) ("The principal 

goal of statutory construction is to accomplish the legislative intent."). 

That is exactly what occurred with the issue here.  Maintenance 

responsibilities for limited common elements in a condominium are 

not expressly addressed under either the Condominium Act or the 

Model Act.  They omit directives specific to who must maintain 

limited common elements.  A decision on who has the maintenance 

responsibilities is left to the community, and the adopted covenants 
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control the maintenance responsibilities.  The members can control 

their own destiny.  It is an issue of contract, and the maintenance 

responsibilities can change when the contract allows itself to be 

amended.  

This intentional silence to allow covenants, and principles of 

contract, to direct maintenance of limited common elements is 

expressed in the Official Comment to the Model Act provision dealing 

with upkeep and maintenance, section 3-107.  [App. 19-21].  The 

substance of the Model Act was adopted as Section 47C-3-107 of the 

Condominium Act.  See North Carolina Comment, N.C. Gen. 

Stat. § 47C-3-107.  The Official Comment to section 3-107 of the 

Model Act and § 47C-3-107 provides as follows: 

The Act permits the declaration to separate maintenance 
responsibility from ownership. This is commonly done in 
practice. In the absence of any provision in the declaration, 
maintenance responsibility follows ownership of the unit 
or rests with the association in the case of common 
elements. Under this Act, limited common elements 
(which might include, for example, patios, balconies, and 
parking spaces) are common elements. See Section 1-
103(16). As a result, under subsection (a), unless the 
declaration requires that unit owners are responsible for 
the upkeep of such limited common elements, the 
association will be responsible for their maintenance. 
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Under Section 3-115(c), the cost of maintenance, repair, 
and replacement for such limited common elements is 
assessed against all the units in the condominium, unless 
the declaration provides for such expenses to be paid only 
by the units benefitted. 

Official Comment, N.C. Gen. Stat. § 47C-3-107 (1986) (emphasis 

added) [App. 17, 21].  In other words, association maintenance of 

limited common elements is the default as the association maintains 

all other common elements, but the covenants will control the 

maintenance responsibilities, irrespective of allocation of any limited 

common element to any unit.   

Turning to the validity of the 2022 covenant amendments, the 

Condominium Act allows for maintenance of limited common 

elements to be determined by the Courtyards Declaration.  See id. 

The Association's members had the contractual ability to amend the 

limited common element maintenance responsibilities because both 

the Condominium Act and the Courtyards Declaration allow for 

amendments.  See N.C. Gen. Stat. § 47C-2-117 [App. 13].  (R p 118).  

This occurred, and there is no statute in the Condominium Act that 

prohibited those amendments.  In fact, the 2022 covenant 
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amendments took maintenance of limited common elements, at least 

in part, back to the baseline of N.C. Gen. Stat. § 47C-3-107(a), which 

would have been for the Association to maintain all common 

elements, including all limited common elements.  There is nothing 

improper or unusual about this shift.  The trial court erred in not 

recognizing that the Condominium Act permitted separation between 

maintenance responsibility and limited common element 

possession/allocation.  The 2022 covenant amendments are valid.  

III. Petitioners misunderstand condominium unit ownership 
and misconstrue the impact of the 2022 covenant 
amendments. 

Represented Petitioners contend that the 2022 covenant 

amendments changed the allocations for the units in the community 

when the maintenance responsibilities changed.  (R p 8).  This is 

nonsensical.  

The common interest allocations are set forth in Exhibit C to 

the Courtyards Declaration. (R pp 74, 428-4304).  The 2022 covenant 

amendments do not amend Exhibit C. (R pp 281-284).  This is the 

                                                           
4 Cited here, in the event the motion to amend the Record is allowed. 
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simplest and most obvious answer to explain that the allocations did 

not change.   

Additionally, represented Petitioners mistakenly assert—

without citation or support—that the limited common elements are 

"by definition under the statutes and the Declaration part of the 

unit."   (R p 8).  This error is obvious.  Section 47C-1-103(16) defines a 

limited common element and explains that it is a "portion" or subset 

of common elements, not a portion of a unit.  § 47C-1-103(16) [App. 2]. 

This Court likewise acknowledged that the limited common elements 

are defined to be a subset of the common elements in this very case.  

Alexander, 280 N.C. App. at 136, ¶ 22.  Section 47C-2-108(c) further 

describes limited common elements as being a type of common 

element designated for possession or use by a certain unit owner.  

Petitioners calling a limited common element "part of the unit" is 

simply wrong and contrary to the law of this case, and the trial court 

erred in adopting Petitioners' mistake. 

Pro se Petitioners' understanding of condominium ownership 

runs even more far afield.  Pro se Petitioners contend that the unit 
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owners own more than the defined unit, such as areas that are 

obviously common element or limited common element. (R p 181).  

This is contradicted by Article V, Section 2 of the Courtyards 

Declaration, which describes the unit boundaries.  (R pp 86-87).  See 

also N.C. Gen. Stat. § 47C-2-105(5) (explaining that the declaration 

defines a unit).  The unit owners do not own the limited common 

elements, so any challenge to the 2022 covenant amendments on the 

basis that they take away some property ownership is erroneous.   

In summary, there is no foundation for the trial court's Final 

Judgment finding the 2022 covenant amendments to be connected to 

any allocation change under § 47C-2-107 or § 47C-2-108 that would 

require unanimous approval of all members of the Association.  No 

allocations are changed by the 2022 covenant amendments.  

Likewise, the 2022 covenant amendments are not changing the 

boundaries of any unit, so § 47C-2-117(d) does not apply.   

The 2022 covenant amendments are not special amendments 

that require a heightened level of approval beyond what the 

Courtyards Declaration and § 47C-2-117 requires for any run-of-the-
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mill amendment.  A supermajority approved the 2022 covenant 

amendments, and that was sufficient. (R pp 118, 252).  The 2022 

covenant amendments are valid, and the trial court's Final Judgment 

should be reversed. 

IV. The Association's ability to assess for limited common 
element maintenance is proper. 

The trial court also erred when it concluded that the Association 

could not assess to pay for limited common element maintenance.  If 

the Association has the ability to maintain limited common elements, 

as shown above, it is axiomatic that it has the ability to assess to pay 

for maintenance costs too.  See Official Comment, N.C. Gen. 

Stat. § 47C-3-107 [App. 17]; see also N.C. Gen. Stat. § 47C-3-102(a)(2), 

(6). 

Section 47C-3-115 of the Condominium Act establishes that the 

Courtyards Declaration dictates the assessment power of the 

Association.  It is the declaration of condominium that dictates who 

pays assessments for maintenance of limited common elements.  See 

N.C. Gen. Stat. § 47C-3-115(c) (prefacing with "[t]o the extent 

required by the declaration").  Since limited common elements are a 
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subset of common elements, § 47C-1-103(16), the default is that the 

Association maintains the limited common elements and may assess 

for those costs.  See id; § 47C-3-102(a).  But the declaration may 

change that default rule and allow for only certain owners to pay for 

maintenance of limited common elements servicing only their units.  

§ 47C-3-115(c); see also Brian S. Edlin, Common Interest 

Communities in North Carolina, at § 6.03.03 (NCBA Foundation 

2019) [App. 23].   

Here, the 2022 covenant amendments added maintenance 

responsibility to the Association as to certain limited common 

elements.  But the assessment provision was not amended.  Nothing 

violates Chapter 47C in the 2022 covenant amendments or in the 

Courtyards Declaration, as the Association has the ability to assess 

all owners for maintenance of common elements, including limited 

common elements.  The trial court erred. 

CONCLUSION 

For the reasons set forth above, CAI asks this Court to reverse 

the trial court.  To the extent this Court reaches the merits of the 
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2022 covenant amendments, CAI asks this Court to reverse and to 

remand to the trial court with instructions to uphold the 2022 

covenant amendments. 
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Institute 
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CHAPTER 6: The Common Elements 
  

§ 6.03.03. Limited Common Elements 

Under the Condominium Act, a “limited common element” means a portion of the 

common elements allocated by the declaration for the exclusive use of one or more but fewer than 

all of the units.®* Limited common elements are a subset of common elements.** They are a type 

of common elements since the way in which their maintenance costs are funded is usually through 

assessments from owners. Although not required under the Condominium Act, the Condominium 

Act allows the association to collect common expenses from the unit owners who directly benefit 

from the maintenance of the limited common elements. * In practice, this is done by the declaration 

requiring that any common expense associated with the maintenance of a limited common element 

shall be assessed against the unit to which such limited common element is allocated.®® The “guts” 

of the building that are outside the conventional boundaries of the unit, but only serve the unit 

(as opposed to multiple units), are limited common elements under the Condominium Act.’ In 

addition, things such as shutters, awnings, window boxes, doorsteps, stoops, decks, porches, 

balconies, patios, and all exterior doors and windows or other fixtures designed to serve a single 

unit but are located outside the technical boundary of a unit are also limited common elements 

allocated exclusively to that unit.®® These definitions under the Condominium Act only apply to 

condominiums formed after 1986. 

With respect to pre-1986 condominiums, limited common areas means “those 

common areas and facilities which are agreed upon by all the unit owners to be reserved for the use 

of a certain number of units to the exclusion of the other units, such as special corridors, stairways 

and elevators, sanitary services common to the units of a particular floor, and the like.”” If the 

declaration specifies that expenses for the maintenance of portions of the building that benefit 

specific unit owners are to be taxed against the unit owners, then the cost of such alterations or 

improvements should be assessed against and collected solely from the owners benefitted and 

should not be assessed more generally as a common expense that every owner pays.”! 

§ 6.03.04. Distinction Between Units and Common Elements 

Distinguishing between units and common elements can be difficult. The Condominium 

Act uses a “process of elimination” approach where it defines “common elements” as “all portions 

of a condominium other than the units.””? Thus, defining the unit boundaries is crucial for labeling 

all aspects of a condominium building — both common elements and limited common elements 

alike. The Condominium Act provides default guidelines for determining what the unit boundaries 

are; however, these guidelines may be varied by the declaration.” Thus, the starting point for 

determining where the boundaries are is in the declaration. Ultimately, the developer is required 

under the Condominium Act to put in the declaration a description (by reference to the plats or plans) 

of the boundaries of each unit created by the declaration, including the unit’s identifying number. 

A common definition of a “unit” in a declaration provides as follows: 

The unfinished surfaces of the walls, floors, windows, exterior doors 

and ceilings are designated as boundaries of a Unit. All finished 

surfaces, including paint, wallpaper, tile, paneling, finished flooring 
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balconies, patios, and all exterior doors and windows or other fixtures designed to serve a single 
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 With respect to pre-1986 condominiums, limited common areas means “those 
common areas and facilities which are agreed upon by all the unit owners to be reserved for the use 
of a certain number of units to the exclusion of the other units, such as special corridors, stairways 
and elevators, sanitary services common to the units of a particular floor, and the like.”70 If the 
declaration specifies that expenses for the maintenance of portions of the building that benefit 
specific unit owners are to be taxed against the unit owners, then the cost of such alterations or 
improvements should be assessed against and collected solely from the owners benefitted and 
should not be assessed more generally as a common expense that every owner pays.71

§ 6.03.04. Distinction Between Units and Common Elements

 Distinguishing between units and common elements can be difficult. The Condominium 
Act uses a “process of elimination” approach where it defines “common elements” as “all portions 
of a condominium other than the units.”72 Thus, defining the unit boundaries is crucial for labeling 
all aspects of a condominium building — both common elements and limited common elements 
alike. The Condominium Act provides default guidelines for determining what the unit boundaries 
are; however, these guidelines may be varied by the declaration.73 Thus, the starting point for 
determining where the boundaries are is in the declaration. Ultimately, the developer is required 
under the Condominium Act to put in the declaration a description (by reference to the plats or plans) 
of the boundaries of each unit created by the declaration, including the unit’s identifying number.74

 A common definition of a “unit” in a declaration provides as follows:

The unfinished surfaces of the walls, floors, windows, exterior doors 
and ceilings are designated as boundaries of a Unit. All finished 
surfaces, including paint, wallpaper, tile, paneling, finished flooring 

- App. 23 -



 

 

CONTENT OF ADDENDUM 

Bowers v. Temple,  
218 N.C. App. 454,  
721 S.E.2d 762 2012 
WL 379929, *8-9 (2012) ............................................................ Add. 1-7 

 



Bowers v. Temple, 218 N.C.App. 454 (2012)
721 S.E.2d 762

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1
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Court of Appeals of North Carolina.

Thomas D. BOWERS, Herman R.

Guthrie and Dorothy G. Guthrie, Plaintiffs

v.

Wayne TEMPLE; Steve Hargis; James Fitts;

Corky Jones; and William Whaley, in personam

and as The Board of Directors of Leeward

Harbor Homeowner's Inc. and Leeward

Harbor Homeowner's Inc., Defendants.

No. COA11–566
|

Feb. 7, 2012.

Synopsis
Background: Condominium unit owners brought action
against homeowners' association board seeking a declaratory
judgment that amendment to condominium declarations
regarding use of boat slips by unit lessees was void. The
Superior Court, Carteret County, Paul L. Jones, J., granted
association summary judgment. Unit owners appealed.

Holdings: The Court of Appeals, Calabria, J., held that:

res judicata did not preclude litigation regarding validity of
amendment to declarations restricting unit lessees from using
boat slips;

collateral estoppel did not apply to preclude issue regarding
validity of amendment; and

association was authorized to amend declarations.

Affirmed.

Attorneys and Law Firms

Wheatly, Wheatly, Weeks & Lupton, P.A., by Claud R.
Wheatly, III and Claud R. Wheatly, Jr., for plaintiff-
appellants.

Cranfill Sumner & Hartzog, LLP, by Regan S. Toups and
Angela W. DiNoto, for defendant-appellees.
*1  Appeal by plaintiffs from order entered 20 December

2010 by Judge Paul L. Jones in Carteret County Superior
Court. Heard in the Court of Appeals 25 October 2011.

CALABRIA, Judge.

Thomas D. Bowers (“Bowers”), Herman R. Guthrie and
Dorothy G. Guthrie (collectively “plaintiffs”) appeal from
an order granting summary judgment in favor of Wayne
Temple, Steve Hargis, James Fitts, Corky Jones, and William

Whaley, in personam1 and as The Board of Directors
of Leeward Harbor Homeowner's Inc. (“the Board”) and
Leeward Harbor Homeowner's Inc. (“HOA”) (the Board and
HOA are collectively “defendants”). We affirm.

I. Background

Leeward Harbor is a waterfront condominium complex,
consisting of thirty-six units and marina facilities with boat
slips, located in Morehead City, North Carolina. Plaintiffs are
unit owners at Leeward Harbor. Leeward Harbor's original
Declaration Creating Unit Ownership of Property under
the provisions of N.C. Gen.Stat. § 47A (“Declaration”),
designated the marina facilities as common areas and gave
each unit owner an undivided interest in the common areas.
Art. IV, Section D of the Declaration stated:

All marina facilities shall be common areas; provided,
however, that the owner or owners of each unit in
LEEWARD HARBOR shall be entitled to the exclusive use
of one (1) boat slip in the marina. The Board of Directors
shall determine the slip which each unit's owner(s) shall be
entitled to use; and the use of that slip shall thereafter be
appurtenant to the use of such unit, and may not be severed
therefrom unless agreeably exchanged between the owners
of the units. In the event owners of units reach an agreement
of exchange, such exchange shall not be effective until and
unless approved by the Board of Directors.
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In February 1986, approximately five months after the
original Declaration was recorded, an amendment was passed
(“1986 amendment”). One of the provisions of the 1986
amendment deleted Art. IV, section D, and replaced it with
this language:

All marina facilities shall be common areas; provided,
however, that the owner or owners of each unit in Leeward
Harbor shall be entitled to the exclusive use of one boat slip
in the marina. The Board of Directors shall determine the
slip which each unit's owner(s) shall be entitled to use. The
use of that slip shall thereafter be controlled by the Board
of Directors. At the discretion of the Board, any slip may
subsequently be reassigned.

At the time plaintiffs purchased their units, the 1986
amendment was already in effect.

The Declaration did not restrict the unit owners from leasing
their units. However, in the spring of 2008, based on the
language of the 1986 amendment which allowed the BOD to
control the use of the boat slips and reassign the slips at their
discretion, the BOD ruled that lessees were denied the use of
the boat slips. Bowers had executed a lease for his unit which
was to begin on 1 May 2007 and continue for two years. In
May 2008, the BOD notified Bowers that the lessee of his unit
must remove her boat by 31 May 2008 or the HOA would
remove the boat and store it at Bowers's expense.

*2  Subsequent to the BOD's ruling, Bowers filed an action
(“first action” or “prior action”) against the HOA and BOD
seeking a declaratory judgment and a preliminary injunction.
This first action alleged, inter alia, that, the HOA's new rule
was contrary to the provisions of the Declaration, denied
him the right to lease his property, caused him to lose rental
income, and he suffered damages as a result of the loss of
rental income of his unit. The court found the HOA was
without authority to deny lessees the use of the boat slips and
awarded Bowers $2,400 in damages as a result of the HOA's
unlawful act.

Prior to the resolution of the first action, Bowers filed a
separate motion for partial summary judgment regarding
the validity of the 1986 purported amendment. After a
hearing, the Judge declared the 1986 purported amendment
void because it “lack[ed] an adequate acknowledgment
and therefore was unlawfully recorded and said document
[wa]s without validity and fail[ed] to provide notice to the
public.” (“2009 judgment”) Neither judgment was appealed.

On 28 May 2010, the HOA held a membership meeting to
enact another amendment to the original Declaration (“2010
amendment”). Again, the HOA sought to delete the original
Art. IV, Section D and replace it with the following new
language:

All marina facilities shall be common areas; provided,
however, that, the Owner or Owners of each unit in
LEEWARD HARBOR shall be entitled to the exclusive
use of (1) one boat slip in the marina as long as the
leased marina property remains under lease for the use
and enjoyment of the LEEWARD HARBOR Owners.
The Board of Directors shall determine the slip that each
unit's Owner(s) shall be entitled to use. A list of the slip
designations will be provided to the Owners annually.
Owners may request a current designation list from the
Harbor Master at any time. The specific slip designated for
use by the Owner(s) may be changed at the discretion of
the Board of Directors.

The 2010 amendment only applied to unit owners who voted
in favor of the amendment and to future owners. Those who
voted against the 2010 amendment were exempt from the
terms of the amendment unless they voluntarily accepted it or
voluntarily or involuntarily conveyed or transferred their unit.

On 21 July 2010, plaintiffs filed the current action (“current
action” or “second action”) seeking a declaratory judgment
requesting the court to declare that the 2010 amendment was
void. Plaintiffs alleged that because the court declared an
amendment that deleted Art. IV, Section D of the Declaration
was void in the 2009 judgment, and the 2010 amendment also
deleted and replaced Art. IV, Section D of the Declaration,
the doctrine of res judicata applied. Plaintiffs also requested
that the court enjoin defendants from attempting to enact
amendments to the Declaration that destroyed owner's vested
rights unless all unit owners unanimously agreed by a written
agreement.

*3  Defendants timely filed an answer and motion to dismiss.
On 19 October 2010, plaintiffs filed a motion for summary
judgment. During a hearing on plaintiffs' motion, defendants
also made a motion for summary judgment. On 21 December
2010, the court entered an order denying plaintiffs' motion
for summary judgment and granting defendants' motion for
summary judgment. The court held that the doctrines of res
judicata and collateral estoppel did not apply. In addition,
the court found there was no actual or justiciable controversy
regarding the leasing of units in Leeward Harbor and upheld
the validity of the 2010 amendment. Plaintiffs appeal.
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II. Standard of Review

“Our standard of review of an appeal from summary judgment
is de novo; such judgment is appropriate only when the record
shows that ‘there is no genuine issue as to any material fact
and that any party is entitled to a judgment as a matter of law.’
“ In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576
(2008) (quoting Forbis v. Neal, 361 N.C. 519, 523–24, 649
S.E.2d 382, 385 (2007)).

III. Res Judicata and Collateral Estoppel

Plaintiffs argue that the trial court erred in denying their
motion for summary judgment, granting defendants' motion
for summary judgment and finding the doctrines of res
judicata and collateral estoppel did not apply. Specifically,
plaintiffs allege that res judicata and collateral estoppel apply
to the 2010 amendment because the 2009 judgment required
unanimous consent of owners before an amendment seeking
to destroy ownership interests could be enacted, and the 2010
amendment sought to destroy ownership interests without
unanimous consent. We disagree.

Initially, we note that plaintiffs alleged in their complaint
in the current action that res judicata applies because of
the judgments from the first action. However, on appeal,
the only issues remaining are whether the 2010 amendment,
or any future amendments, are valid if, as plaintiffs allege,
they attempt to destroy elements of ownership without the
unanimous consent of all the owners. Therefore, our review
only focuses on whether res judicata and collateral estoppel
apply to the 2010 amendment as a result of the 2009 judgment.

A. Res judicata
Res judicata and collateral estoppel are companion doctrines
that were developed “for the dual purposes of protecting
litigants from the burden of relitigating previously decided
matters and promoting judicial economy by preventing
needless litigation.” Bockweg v. Anderson, 333 N.C. 486, 491,
428 S.E.2d 157, 161 (1993). Res judicata applies “where the
second action between two parties is upon the same claim.”
Id. at 492, 428 S.E.2d at 161. “The prior judgment serves
as a bar to the relitigation of all matters that were or should
have been adjudicated in the prior action.” Id. To prove res
judicata, a party must show “(1) a final judgment on the merits
in an earlier suit, (2) an identity of the causes of action in both

the earlier and the later suit, and (3) an identity of the parties
or their privies in the two suits.” Moody v. Able Outdoor,
Inc., 169 N.C.App. 80, 84, 609 S.E.2d 259, 262 (2005). There
is no dispute that the 2009 judgment was a final judgment.
However, plaintiffs have the burden to show that the second
element of res judicata applies in the second action.

*4   In the instant case, plaintiffs contend that the 1986
amendment and the 2010 amendment are essentially the
same amendment, even though they were enacted at separate
times, and res judicata applies. We disagree. While both
amendments delete the original Art. IV, Section D and replace
it with a new section, the 2010 amendment differs from the
1986 amendment.

Bowers brought the first action because the 1986 amendment
allowed the BOD to stop Bowers from leasing his unit with
the boat slip, which resulted in a loss of rental income.
The 2010 amendment does not hinder Bowers from either
leasing his unit or allowing his lessee to use the boat slip.
In the second action, plaintiffs claim the 2010 amendment
takes away their ability to sell or bequeath their unit with
the accompanying boat slip. While both amendments gave
the BOD some power to assign the boat slips, the 2010
amendment does not apply to owners, such as plaintiffs, who
voted against the amendment. Therefore, unless plaintiffs
voluntarily subject themselves to the 2010 amendment, the
BOD may not take away plaintiffs' use of the boat slips until
they convey or transfer their units.

In Tar Landing Villas v. Town of Atlantic Beach, the
petitioners claimed that “a previous judgment involving an
earlier annexation by the Town of the land in question barred
the Town from annexing petitioners' lands under the doctrine
of ... res judicata.” 64 N.C.App. 239, 240, 307 S.E.2d 181,
183 (1983). There, the Court held that res judicata was
inapplicable because the second annexation ordinance was
enacted subsequent to the first judgment, and therefore its
validity had not been determined in the prior action. Id. at 242,
307 S.E.2d at 184.

Here, the second action regarding the 2010 amendment is
different than the first action because the amendments are
different. The 1986 amendment gave the BOD the power to
deny unit owner lessees the use of the boat slips, but the
2010 amendment only applied to unit owners who voted in
favor of the amendment and to future owners. In addition,
the 2010 amendment was passed after the court declared the
1986 amendment was void. Just as the Court found in Tar
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Landing, that the validity of the second ordinance had not
been determined in the prior action, the validity of the 2010
amendment in the instant case was not determined in the prior
action.

Plaintiffs failed to show the second element of res judicata
applies. Since all elements are required to prove res judicata,
and the second element is not present here, it is unnecessary
for us to determine whether the third element of res judicata
applies. Since the doctrine of res judicata does not apply in
the instant case, the prior 2009 judgment does not bar the
litigation in the present action.

B. Collateral Estoppel
Although res judicata does not apply, we must also
determine whether collateral estoppel applies. When the
second action involves a different claim, collateral estoppel
bars relitigation of “issues actually litigated and determined
in the original action.” Bockweg, 333 N.C. at 492, 428 S.E.2d
at 161. Offensive collateral estoppel “occurs when a plaintiff
attempts to prevent a defendant from relitigating issues
it previously and unsuccessfully litigated.” Tar Landing,
64 N.C.App. at 244, 307 S.E.2d at 185. There are four
requirements to determine whether collateral estoppel is
applicable to specific issues:

*5  (1) The issues to be concluded must be the same as
those involved in the prior action; (2) in the prior action,
the issues must have been raised and actually litigated;
(3) the issues must have been material and relevant to the
disposition of the prior action; and (4) the determination
made of those issues in the prior action must have been
necessary and essential to the resulting judgment.

King v. Grindstaff, 284 N.C. 348, 358, 200 S.E.2d 799, 806
(1973). The court should consider “judicial economy and
fairness to the other party” when applying collateral estoppel.
Tar Landing, 64 N.C.App. at 244, 307 S.E.2d at 185.

1. Issues Must be Identical, Raised and Actually Litigated
in Both Actions

For purposes of collateral estoppel, the issues in both matters
must be identical, “if they are not identical, then the doctrine
of collateral estoppel does not apply.” Williams v. Peabody,
––– N.C.App. ––––, ––––, –––S.E.2d ––––, –––– (2011)
(citations and internal brackets omitted). “[A]n issue is
actually litigated ... if it is properly raised in the pleadings
or otherwise submitted for determination and is in fact
determined.” Id. (citations and internal brackets omitted).

In the first action, Bowers raised the issues of whether
the HOA could amend the Declaration without unanimous
consent of the owners and whether the 1986 amendment
destroyed his ownership interests in his property. Bowers
also contended the amendment was not properly recorded in
accordance with statutory guidelines. The court included a
statement in the 2009 judgment: “the law forbids amendments
to declarations and by-laws that strike elements of ownership
and rights of use of owners of units unless there is unanimous
consent of unit owners” and the 1986 amendment “attempted
to delete article 4, section D of the declaration and thereby
destroy vested rights and interests of unit owners, including
the Plaintiff's.”

In the second action, plaintiffs alleged that the original
Declaration provided owners with possessive use of a
boat slip which could not be severed without the owner's
permission. In addition, they contended the 2010 amendment
deprived the condominium owners of their right to transfer
title for both their unit and boat slip. Therefore, plaintiffs
requested that the court declare the 2010 amendment was
void.

In both actions, the issues to be concluded were the validity
of the amendment, the nature of the owners' interests in the
boat slips, and the actions necessary for the HOA to change
those interests. Plaintiffs sought determination of whether
the Declaration can be amended without unanimous consent
of the owners and whether the 2010 amendment destroyed
ownership interests in their property. The issues in both
actions are identical and both were raised and litigated in the
first action. Therefore, plaintiffs are correct that the first two
requirements of collateral estoppel apply.

2. Material, Relevant, Necessary and Essential
*6   Since there are four requirements to determine whether

collateral estoppel applies, we must also determine whether
all issues raised and litigated in the first action were
also “material and relevant to the disposition” as well as
“necessary and essential to the resulting judgment.” King,
284 N.C. at 358, 200 S.E.2d at 806. In the first action,
Bowers sought a partial summary judgment declaring the
1986 amendment was void on two separate bases. He alleged
that the 1986 amendment conflicted with the Declaration
because it destroyed ownership interests without the required
consent by the owners and restricted his use of the property. In
addition, Bowers contended the amendment was not properly
recorded in accordance with statutory guidelines.
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In the first action, the trial court determined that amendments
to the Declaration were controlled by N.C. Gen.Stat. § 47C–
2–117, the North Carolina Condominium Act (“NCCA”). The
NCCA provides that “[e]very amendment to the declaration
must be recorded in every county in which any portion
of the condominium is located and is effective only upon
recordation.” N.C. Gen.Stat. § 47C–2–117(c) (2011).

Therefore, the threshold question in determining the validity
of the 1986 amendment in the first action was whether it was
properly recorded. In the 2009 judgment, the judge declared
the 1986 purported amendment void, stating that it “lack[ed]
an adequate acknowledgment and therefore was unlawfully
recorded and said document [wa]s without validity and
fail[ed] to provide notice to the public.”

Once the court found that the 1986 amendment was void
on the basis that it was improperly recorded, it was
unnecessary for the court to determine the merit of Bowers's

other arguments.2 However, the court included a statement
regarding amendments to declarations in the 2009 judgment,
the court found: “the law forbids amendments to declarations
and by-laws that strike elements of ownership and rights of
use of owners of units unless there is unanimous consent of
unit owners” and the 1986 amendment “attempted to delete
article 4, section D of the declaration and thereby destroy
vested rights and interests of unit owners, including the
Plaintiff's.” Although the court stated unanimous consent by
the owners was required and stated the 1986 amendment's
effect on owners' rights, the trial court's statements in the
2009 judgment were superfluous to its finding that the 1986
amendment was void due to improper recordation. Therefore,
the only issue in the first action that was “material and
relevant to the disposition” and “necessary and essential
to the resulting judgment” was whether or not the 1986
amendment was properly recorded. King, 284 N.C. at 358,
200 S.E.2d at 806. See also Templeton v. Apex Homes, Inc.,
164 N.C.App. 373, 378, 595 S.E.2d 769, 772 (2004) (where
the Court concluded that, because plaintiffs won on one of
their breach of contract claims and were awarded the only
remedy plaintiffs sought, trial court's ancillary determinations
that plaintiffs lost on two other breach of contract claims were
not “necessary” to the judgment).

*7  In the second action, the recording of the 2010
amendment was not an issue. The reason plaintiffs requested
a declaratory judgment for the court to decide the validity
of the 2010 amendment was because plaintiffs alleged the

2010 amendment severed the owner's possessive use of their
boat slip without the owner's permission and deprived the
condominium owners of their right to transfer title for both
their unit and boat slip. The court's statements in the 2009
judgment were superfluous and therefore not necessary or
essential for the court to declare that the 1986 amendment was
void. Therefore, the determination of the issues was also not
“material and relevant to the disposition” or “necessary and
essential to the resulting judgment.” King, 284 N.C. at 358,
200 S.E.2d at 806.

While we recognize that both the first and second actions
discuss amendments, the reason the 1986 amendment was
declared void was because it was improperly recorded.
Plaintiffs have failed to prove that the issues in the second
action were “material and relevant” and “necessary and
essential” to the 2009 judgment. We therefore hold that
collateral estoppel does not bar the issues presented in the
second action. We affirm the ruling of the trial court.

IV. Validity of 2010 Amendment

 Plaintiffs next contend that the HOA has no authority to enact
the 2010 amendment, and therefore it must be declared void.
We disagree.

As a preliminary matter, we must determine which act
governs the validity of the 2010 amendment, the NCCA, N.C.
Gen.Stat. § 47C, or the Unit Ownership Act (“UOA”), N.C.
Gen.Stat. § 47A. Leeward Harbors was built in 1985 and its
Declaration was created pursuant to the UOA. However, the
2009 judgment indicated that amendments to the Declaration
were governed by the NCCA.

In general, when a “prior judgment was based on an erroneous
determination of law or fact” it may still be used for purposes
of collateral estoppel. Thomas M. McInnis & Assoc., Inc.
v. Hall, 318 N.C. 421, 431, 349 S.E.2d 552, 558 (1986).
Consequently, an erroneous ruling binds courts for res
judicata and collateral estoppel purposes. Id. However, there
is no requirement that all future issues between the same
parties must be adjudicated in the same manner when res
judicata and collateral estoppel do not apply.

Since we have determined that neither res judicata nor
collateral estoppel apply to the second action, the rule stated
in McInnis, that all erroneous judgments are binding for res
judicata and collateral estoppel, also does not apply in this
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situation. The Court is free to use the appropriate statute to
determine the validity of the 2010 amendment.

Plaintiffs contend that the NCCA is the appropriate act to use
to determine the validity of the 2010 amendment. However,
since Leeward Harbor was formed prior to 1 October 1986, its'
Declaration was created pursuant to the UOA. While there are
specific provisions of the NCCA that automatically apply to
condominiums created prior to 1 October 1986, none of those
apply in the instant case. However, the NCCA also states:

*8  The provisions of Chapter 47A, the Unit Ownership
Act, do not apply to condominiums created after October
1, 1986 and do not invalidate any amendment to
the declaration, bylaws, and plats and plans of any
condominium created on or before October 1, 1986
if the amendment would be permitted by this chapter.
The amendment must be adopted in conformity with
the procedures and requirements specified by those
instruments and by Chapter 47A, the Unit Ownership Act.
If the amendment grants to any person any rights, powers,
or privileges permitted by this chapter, all correlative
obligations, liabilities, and restrictions in this chapter also
apply to that person.

N.C. Gen.Stat. § 47C–1–102(b) (2011).

This Court has interpreted N.C. Gen.Stat. § 47C–1–102(b)
and held that “an owners association may amend its
declaration so as to conform to NCCA provisions, even if the
amendments would not have been permitted under the UOA.”
Ceplecha v. Pine Knoll Townes Phase II Ass'n, 176 N.C.App.
566, 569–70, 626 S.E.2d 767, 769–70 (2006) (holding that
amendment to declarations enacted under the UOA was void
where it failed to conform to the applicable NCCA provision).
Therefore, when a conflict occurs, the NCCA trumps the
UOA even though the condominiums were enacted under
the UOA. Nevertheless, amendments to declarations enacted
under the UOA must still be “adopted in conformity with the
procedures and requirements specified by those instruments
and by [the UOA].” N.C. Gen.Stat. § 47C–1–102 (b) (2011).

In the instant case, the original Declaration indicated that “the
owner of each unit shall also own ... an undivided interest in
the common areas and facilities of LEEWARD HARBOR.”
All marina facilities were designated as common areas. Each
owner also had exclusive use of one, specific, boat slip.
Here, the 2010 amendment does not alter the percentage of
ownership of the marina common area or boat slips. Each
owner is still allocated one boat slip and has full use of the

marina common area under both the original Declaration and
the 2010 amendment.

Since the 2010 amendment maintained equal ownership in the
marina facilities, it did not change the allocated interest of
a unit. Therefore, the NCCA requirement that 100% of unit
owners must approve changes to the allocated interest of a
unit does not apply in the instant case.

Since the 2010 amendment does not conflict with the
provisions of the NCCA, we must determine if it was enacted
in conformity with the provisions of the UOA. The UOA
indicates that, “all agreements, decisions and determinations
lawfully made by the association of unit owners in accordance
with the voting percentages established” by the declaration
“shall be deemed to be binding on all unit owners.” N.C.
Gen.Stat. § 47A28 (2011).

Art. IX, Section A of the Declaration requires that once
an amendment is proposed, it must be approved by 66%
of members owning units in the condominium in order to
become effective. Art. IX, Section B states that “no alteration
in the percentage of ownership in common areas and facilities
appurtenant to each unit ... shall be made without the prior
written consent of all of the owners of all of the units.”
Plaintiffs contend that Section B applies, while defendants
argue Section A applies. Since the 2010 amendment does
not alter the percentage ownership in the common areas and
facilities, but rather grants an equal percentage to all owners,
Art. IX, Section A of the Declaration applies. Therefore,
in order to enact the 2010 amendment, 66% approval was
required. The 2010 amendment was approved by members of
Leeward Harbor owning 69.44% of the condominium units.

*9  The 2010 amendment meets the requirements set forth
in the Declaration and therefore complies with the law of
N.C. Gen.Stat. § 47A. Consequently, Leeward Harbor and its
members had the authority to enact the 2010 amendment and
there is no reason for this Court to reverse the trial court and
render it void.

V. Conclusion

Since the court in the first action declared the 1986
amendment was void on the basis that it was not properly
recorded, the claims presented by plaintiffs in the second
action were not the same as those determined in the first
action. Therefore, the trial court correctly held res judicata
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did not apply. Since only some but not all issues in the
second action were previously litigated in the first action,
collateral estoppel does not apply in the second action. In
addition, based on the language of N.C. Gen.Stat. § 47A and
the Declaration, the 2010 amendment is valid and the HOA
had the authority to enact the amendment. We affirm.

Affirmed.

Judge McGEE and Judge HUNTER, ROBERT C. concur.

Opinion
Report per Rule 30(e).
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Footnotes
1 In their brief, plaintiffs indicate they are not pursuing claims against the individual Board members.

2 In addition, we note that the NCCA indicates that no action may be brought to challenge the validity of an amendment
more than one year after the amendment is recorded. N.C. Gen.Stat. § 47C–2–117(b) (2011). Therefore, since Bowers
challenged the 1986 amendment twenty-two years after it was enacted, he could only challenge the validity of the 1986
amendment on the basis that it was improperly recorded.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
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