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INTRODUCTION AND STATEMENT OF INTEREST
The Amicus Curiae, the Community Associations Institute (“CAI”), is a national nonprofit research and education organization formed in 1973 by the Urban Land Institute and the
National Association of Home Builders to provide the most effective guidance for the creation
and operation of condominiums, co-operatives and homeowner associations. CAI represents
more than 17,000 homeowners, community associations, community managers and affiliated
professionals and service providers in 57 local chapters. CAI’s industry data estimates that there
are approximately 68 million Americans living in over 26 million housing units in approximately
350,000 community associations. This number constitutes roughly 21% of the population of the
United States, assuming a population of 300 million.
Community associations are property developments in which a developer, or declarant,
has willingly submitted an interest in real property to some form of community association
regime. The regimes include, among others, condominiums, homeowner associations and cooperatives. The community association presents a unique form of ownership where
responsibility for the submitted property is shared, on some level, between the individual owner
or member, on the one hand, and an association, trust or corporation, on the other. The
properties governed by community associations may be commercial or residential in nature.
Community associations are usually governed by not-for-profit incorporated (or sometimes
unincorporated) entities pursuant to Articles of Incorporation (or a similar document) and Bylaws. CAI is an international organization dedicated to providing information, education,
resources and advocacy for community association leaders, members and professionals with the
intent of promoting successful communities through effective, responsible governance and
management. CAI’s more than 33,000 members include homeowners, board members,
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association managers, community management firms, and other professionals who provide
services to community associations. CAI is the largest organization of its kind, serving more than
68 million homeowners across the United States.
The CAI New England Chapter serves the interests of the approximately 440,000 New
Hampshire residents living in between 2,000 to 3,000 community associations. These residents
pay on average $500 a year to maintain their communities – costs that would otherwise fall to
local government. CAI members either own property in a New Hampshire community
association or work with those communities, which include homeowners associations,
condominiums, cooperatives and other planned communities.
The case under consideration by this Court is one of substantial import to the body of law
regarding the respective rights and obligations of the developer, the condominium board and the
individual unit owners, as set forth in the New Hampshire Condominium Act. After careful
review of the record in this case, it is CAI’s belief that the Trial Court misinterpreted the
established statutory methodology for creating phased condominiums, including most
significantly, the time limitations imposed upon phased developments under the New Hampshire
Condominium Act. The New Hampshire Condominium Act is substantially derived from the
1977 version of the Uniform Condominium Act enacted for adoption in all fifty states by the
National Conference of Commissioners for Uniform Laws.
CAI submits that the Trial Court’s Decision conflicts with the express terms, meaning
and intent of the New Hampshire Condominium Act, as well as the 1977 version of the Uniform
Condominium Act, and if allowed to stand renders nugatory or moot substantial portions of the
New Hampshire Condominium Act pertaining to phasing, which were enacted and designed to
allow developer flexibility, while at the same time protecting consumers from developer abuse.
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Approximately twenty (20) States and the District of Columbia have adopted some form of the
Uniform Condominium Act, five (5) of which, including New Hampshire utilize the 1977
version of the Uniform Condominium Act and similar and sometimes identical terminology to
the New Hampshire Condominium Act. Accordingly, any decision reached by the Court in this
case could impact condominium case law significantly, not just in New Hampshire, but in other
states that have adopted the Uniform Condominium Act.
In keeping with CAI’s long-standing interest in promoting understanding regarding the
operation and governance of community associations, CAI submits this brief for the Court’s
consideration.
STATEMENT OF THE ISSUES AND ERRORS CLAIMED
CAI relies upon, and incorporates herein by reference, the Statement of the Issues
contained in the Brief of Appellant, Lilac Lane Condominium Association, Inc. (“Appellant’s
Brief”).
STATEMENT OF THE CASE
CAI relies upon, and incorporates herein by reference, the Statement of the Case
contained in the Appellant’s Brief.
STATEMENT OF FACTS
CAI relies upon, and incorporates herein by reference, the Statement of Facts contained
in the Appellant’s Brief.
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ARGUMENT
I.

THE TRIAL COURT’S DECISION IN THIS CASE IS DIRECTLY CONTRARY
TO THE EXPRESS LANGUAGE AND INTENT OF THE NEW HAMPSHIRE
CONDOMINIUM ACT AND SEVERELY UNDERMINES THE ACT.
The Lilac Lane Condominium Association sought to establish two primary issues via

Declaratory Judgment in this case. First, that Monument Garden’s phasing rights and time to
develop the Lilac Lane Condominium expired five (5) years from the creation of the
Condominium, on March 3, 2015, due to the passage of the five-year time limit for development
of a convertible land condominium as set forth in RSA 356-B:23(III). Second, that the
construction of two buildings (Buildings 13 and 14) and an alleged additional 48 units within
said buildings, are not units in the Condominium, but common area, due to the lack of recording
an amendment(s) to the Declaration recognizing said units within the five-year convertible land
time limit as well as the failure to record substantial completion certificates within the five-year
period, as required by RSA 356-B:23(II) and RSA 356-B:20(III).
The Trial Court disagreed and erred on both points. First, the Trial Court held that the
Lilac Lane Condominium, which is a phased condominium, is not subject to the statutory
imposed time limits contained in the New Hampshire Condominium Act for phasing. The Trial
Court’s decision is in direct conflict with the New Hampshire Condominium Act and allows
Monument Garden to phase the Lilac Lane Condominium in perpetuity. This renders the
statutory proscribed time limits and means and methods for creating phased condominiums under
the New Hampshire Condominium Act nugatory counter to established practices of statutory
construction.
The Trial Court’s attempt to recognize all 120 contemplated units (96 beyond the original
24 properly created) to be phased over the life of the phasing rights at the Condominium as
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lawfully existing units from the date of recording the Lilac Lane Condominium Declaration
conflicts with the established fact that at the time the Condominium was created, there were only
24 units in one building (Building 12) substantially created and therefore in existence. It is
undisputed that no other buildings or units existed on the ground when the Lilac Lane
Condominium Declaration was recorded on March 3, 2010. The Trial Court’s decision in this
respect also conflicts with the New Hampshire Condominium Act’s requirement for units to be
“substantially completed” prior to legal recognition. See, RSA 356:B:20 (I)(II)(III)(providing
for recording of substantial completion certification by a registered or licensed professional, i.e.
an architect, engineer or land surveyor). On March 3, 2010, only 24 units in a single building
existed. Thus, the Trial Court’s decision that 120 units existed as of that date, and that this was
not a convertible land condominium, not only defies the reality on the ground, it defies the New
Hampshire Condominium Act’s requirement for substantial completion certificates, the express
purpose and point of which is to prevent a developer from claiming the existence of “phantom
units” to circumvent the Act’s other requirements.
The Trial Court also incorrectly held that the 48 alleged units contained in Buildings 13
and 14 are validly created units under the Act, despite the fact that they are not recognized in any
recorded amendment to the Declaration and despite the fact that no substantial completion
certificates for the same were recorded, as required by the New Hampshire Condominium Act,
within the five-year phasing time limit set forth in the Act.
These are clear errors of statutory construction. The Trial Court’s construction
contradicts the plain meaning of the New Hampshire Condominium Act, undermines its intent
and effectively renders as meaningless several of its provisions, which were designed to protect
New Hampshire condominium purchasers, consumers and unit owners from developer abuses.
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Since this is a case of statutory construction, it is worthwhile to examine the history of
condominium legislation in New Hampshire and the Uniform Condominium Act from which the
current version of the New Hampshire Condominium was derived.
A.

Summary of Condominium Legislation in New Hampshire.

Condominiums are a creature of statute. The New Hampshire Condominium Act,
RSA 356-B (the “Act”) “governs all condominiums and condominium projects” in New
Hampshire. Ryan James Realty, LLC v. Villages at Chester Condo. Assoc., 153 N.H. 194, 196
(2006) (citing RSA 356-B:2 and Neumann v. Village of Winnipesaukee Timeshare Owners’
Assoc., 147 N.H. 111, 113 (2001). The condominium instruments include a declaration of the
condominium, which defines the rights as among the condominium owners, the condominium
association, and the developer.” Town of Windham v. Lawrence Sav. Bank, 146 N.H. 517, 520
(2001).
“Condominium ownership is based on statutory authority, not on common law concepts.”
“We recently reaffirmed the principle that the terms of a condominium declaration must be
interpreted to be consistent with the Condominium Act, and, if the terms of a declaration conflict
with the Act, the Act controls. See, New Hampshire Housing Finance Authority v. Pinewood
Estates Condominium Association, __ NH __ (September 20, 2016) [citing] Sanborn v. 428
Lafayette, LLC, 168 N.H. 582 (2016).
The fifty (50) states, the District of Columbia and Puerto Rico each have some form of
condominium legislation. Each of these condominium statutes give statutory recognition to the
condominium form of ownership of real property and establishes a detailed scheme for the
creation, sale, development and operation of condominiums. Each condominium act provides
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that a condominium is created by recording a declaration of condominium in the public registry
of the county or the town where the land is located.
Condominiums became financially viable in 1961 when the FHA began treating
condominiums like single family homes for lending purposes. Stuart Ball, Division into
Horizontal Strata of the Landspace Above the Surface, 39 YALE L.J. 616 (1930); Donna S.
Bennett, Condominium Homeownership in the United States: A Selected Annotated Bibliography
of Legal Sources, 103 LAW LIBR. J. 249 (2011); Curtis Berger, Condominium; Shelter on a
Statutory Foundation, 63 COLUM. L. REV. 987 (1963).
New Hampshire enacted a primitive first generation condominium enabling act in 1965.
Like most condominium enabling acts, it did little more than create a legal basis for the
condominium form of ownership. Condominium enabling acts for the most part leave the details
of the condominium operation to the condominium declaration and by-laws, provided that some
basic statutory requirements are followed. See, RSA 479-A:1, et seq.1 Price fluctuations in the
mid-1970s revealed shortcomings in the primitive first generation condominium acts generally.
Richard J. Kane, The Financing of Cooperatives and Condominiums: A Retrospective, 73 ST.
JOHN’S L. REV. 101, 110-114 (1999). In response to these shortcomings, in 1977 the National
Conference of Commissioners on Uniform State Laws created and adopted the Uniform
Condominium Act to deal with the growing condominium industry and to provide a statutory
balance between developers and condominium purchasers in the form of greater flexibility for
developers by allowing them to legally phase condominium projects over time and to provide a
greater level of consumer protection to unit owners from developer abuses. See Prefatory Notes

1

New Hampshire’s first generation condominium act remains on the books for
condominiums created under it prior to 1977, which have not adopted the subsequent and current
version of the New Hampshire Condominium Act.
7

to Uniform Condominium Act (1977); see also Henry L. Judy and Robert A. Wittie, Real
Property, Probate and Trust Journal, Vol. 13, No. 2, Uniform Condominium Act: Selected Key
Issues, pages 437-539 (Summer 1978).
New Hampshire, together with several other states, adopted a modified version of the
Uniform Condominium Act in 1977. This version of the New Hampshire Condominium Act
became effective on September 10, 1977, at RSA 356-B, a little more than one month after the
Uniform Condominium Act was approved for enactment in all of the States by the
Commissioners of Uniform Laws at their annual conference in Vail, Colorado on August 5,
1977.2
The Uniform Condominium Act was amended again in 1980. There are significant
differences between the 1977 version and the 1980 version of the Uniform Condominium Act
generally and as they relate to phasing. New Hampshire has not yet adopted the 1980 version of
the Uniform Condominium Act. Both versions of the Uniform Condominium Act (1977 and
1980) are accompanied by Commissioners’ Comments, which sometimes are useful in providing
an understanding or interpretation of the Acts meaning and intent.3

2

The New Hampshire Legislature, like most states, did not adopt the Uniform
Condominium Act wholesale. The phasing concepts, which are the subject of this Appeal, are
substantially similar and in some respects identical in the Uniform Act and the New Hampshire
Condominium Act.
3

It does not appear that New Hampshire specifically adopted the Commissioners
Comments as part of its Condominium Act in 1977. The Rhode Island Supreme Court has relied
heavily on said Comments in deciding cases under its (1980) version of the Uniform
Condominium Act. Other Courts, including the Rhode Island Supreme Court have relied
heavily upon said Comments as interpretative aid. See American Condo. Ass’n, Inc. v. IDC,
Inc., 870 A.2d 434, 440 (R.I. 2005).
8

Fourteen (14) states have adopted the 1980 version of the Uniform Condominium Act,
specifically Alabama, Arizona, Kentucky, Maine, Minnesota, Missouri, Nebraska, New Mexico,
Pennsylvania, Rhode Island, Texas, Virginia, Washington and West Virginia.
Four (4) states and the District of Columbia utilize condominium statutes adopting
substantial portions of the 1977 version Uniform Condominium Act, including Virginia, the
District of Columbia, Utah, Kansas and New Hampshire.4
The stated purpose of the Uniform Condominium Act bears on the general construct of
phasing and the importance of the statutory time limits contained in the New Hampshire
Condominium Act. The nomenclature of terms, definitions, statutory time limits and
requirements pertaining to phasing, including convertible land and the process for adding
additional units to a condominium, are similar (if not identical) in many respects in New
Hampshire, the Uniform Condominium Act and some of the other states that have adopted the
1977 version of the Uniform Condominium Act.5 An overview of the Uniform Condominium
Act (1977) and a comparison of the Uniform Act and the New Hampshire Condominium Act
shows that the New Hampshire Condominium Act developed a complex statutory scheme for
phased condominiums in New Hampshire, which the Trial Court in this case completely ignored.

4

Unlike New Hampshire which has adopted a sophisticated uniform act, Massachusetts
condominiums to this day continue to be governed by a primitive first generation enabling act.
See, Barclay v. DeVeau, 11 Mass. App. Ct. 236, 247, note 4 (1981)(contrasting the
Massachusetts act with the “more sophisticated” Uniform Condominium Act).
5

Virginia has a ten (10) year time limit for phasing on convertible land condominiums.
VA Code Ann. § 55-79.61(C). Washington D.C. has a five (5) year time limit for phasing on
convertible land condominiums. DC ST § 42-1902.17(C). Kansas has a seven (7) year time
limit for phasing on convertible land condominiums. K.S.A. 58-3115a. Utah has a five (5) year
time period for phasing on convertible land condominiums. UT.C.A § 57-8-13.2(3).
Examination of the condominium acts in Virginia, District of Columbia, Utah and Kansas
reveals virtually identical language, nomenclature and timing provisions for phased
condominiums set forth in the New Hampshire Condominium Act.
9

B.

The Purpose of the Uniform Condominium Act, circa 1977.

The Uniform Condominium Act was drafted by the National Conference of
Commissioners on Uniform State Laws and approved for enactment in all states at its Annual
Conference in Vail, Colorado in August, 1977. The prefatory notes to the Uniform
Condominium Act indicate that by 1977, a need had developed among the states to modernize
the laws governing condominiums, most of which were patterned after the first known
condominium act adopted in 1958 by Puerto Rico or the 1962 Federal Housing Administration
model condominium statute, both of which were enabling acts. The prefatory notes provide that
the Uniform Condominium Act was enacted to address, among other things, a greater need for
developer flexibility in the creation of phased condominiums and a perceived need for additional
consumer protection. Specifically, the prefatory notes provide that Article 2 of the Uniform
Condominium Act, which deals with the creation, alteration and termination of condominiums,
“provides great flexibility to a developer in creating a condominium project designed to meet the
needs of a modern real estate market, while imposing reasonable restrictions on developers’
practices which have a potential for harm to unit purchasers.”
These concepts of balanced developer flexibility and consumer protection manifested
themselves under the Uniform Act in the construct of statutory recognition and limitation of
phased condominiums. The Commissioners’ Comments to the Uniform Condominium Act
provide:
The Act is designed to maximize the developers’ flexibility in creating
condominiums. Thus, the Act significantly differs from “first generation”
condominium statutes which, in many instances, require or attempt to require a
single phase project with fixed allocations or common element interests, votes,
and common expense liability.
Under this Act, as new units are added to a condominium, common element
interests, votes in the association, and common expense liabilities will change,
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and may dramatically affect the liability of purchasers in the condominium’s early
phases. As a result, disclosure of the conditions under which a flexible
condominium may be developed is required [omit interior citation], and a
maximum limit of 7 years is suggested as the period during which such changes
may be made by any declarant….While a time limit on the exercise of declarant’s
rights and full disclosure of the nature of those rights are important protections to
purchasers, flexibility in the Act is highly desirable in order to permit
economically viable development of condominiums in a rapidly changing market.
See, Uniform Condominium Act (1977), Commissioners Comments to Section 1103 (definition of flexible condominium), note 9.
Thus, the Uniform Condominium Act specifically included significant provisions
governing phased condominiums to provide flexibility to condominium developers that earlier
condominium enabling acts did not provide. At the same, the Act also limited the time periods
within which phased condominiums could be completed. It struck a measured balance between
developer rights and consumer rights, a balance which has manifested itself in the New
Hampshire Condominium Act. This balance will be inexorably skewed against consumers in
favor of all future New Hampshire condominium developers if the Trial Court’s decision is
allowed to stand.
C.

Phasing Concepts Under the Uniform Condominium Act and the New
Hampshire Condominium Act.

Three (3) types of phased or flexible condominiums have been generally recognized by
real estate and condominium practitioners. The first kind is called a convertible land
condominium, also called an “all in” condominium. In this type of condominium, the developer
submits the entire parcel of land (which immediately becomes common area) to condominium
status at its creation (hence the term “all in”), creates an initial group of units upon said land and
then reserves the right to create additional units upon the submitted (“convertible”) common land
in the future. The second kind of recognized phased condominium is called an expandable or
“additional land” condominium, which allows a declarant to (at some future date) add additional
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adjacent land (which is not originally part of the land originally submitted to the condominium)
to the condominium and build units upon it. The additional land can either come into the
condominium with completed structures or additional units thereon or they can be constructed
and added subsequent to the expansion or addition.6 The third type of condominium is referred
to as a contractible or withdrawable condominium, which as its name implies allows a declarant
to remove or withdraw a portion of submitted common area land at some future date, provided
that there are no structures located on the land to be withdrawn.
Both the Uniform Condominium Act and the New Hampshire Condominium Act
recognize these three basic phasing concepts. Both the Uniform Condominium Act and the New
Hampshire Condominium Act impose time limits on all three concepts. The Uniform
Condominium Act (1977) imposes a seven (7) year time limit on all three types of phased
condominiums,7 whereas New Hampshire imposes a five (5)-year time limit on convertible land
condominiums and a seven (7) year time limit on the other two types (expandable and
contractible). A comparison of the respective phasing components of both Acts provisions

6

Technically there is a fourth kind, known as convertible space, which also has its
origins in the Uniform Act and is contained in the New Hampshire Condominium Act. This
concept allows a developer to submit a building to condominium status and reserve portions of
the building as common area, designated as convertible space, which later allows the developer
to convert those interior rooms into units or limited common area. Lilac Lane does not have any
convertible space provisions in its Declaration and/or site plans and as such that concept is not
specifically applicable to this case.
7

The 1980 version of the Uniform Condominium Act, which has not been adopted by
New Hampshire eliminated the seven (7) year time limit, instead requiring the developer to set
his own fixed time limit in the declaration. Under the 1980 version of the Uniform
Condominium Act, a developer theoretically could impose a 25-year time limit, provided it is
stated in the declaration. The reality is that most lending organizations have over the years
required a 7-year time limit in order for loans on condominium units to be freely transferred in
the secondary market under applicable Fannie Mae and Freddie Mac secondary market
guidelines, so 7 years has remained a typical limit. This theoretical exercise is irrelevant in this
case as the Lilac Lane Declaration contains no time limit on phasing and the New Hampshire
Condominium Act imposes a 5-year time limit.
12

follows and demonstrates New Hampshire’s clear reliance upon and adoption of the same overall
basic phasing concept and structure set forth in the Uniform Condominium Act and in turn
recognizes the balance between developer flexibility and consumer protection for units owners.
1.

Phasing Definitions.

The 1977 version of the Uniform Condominium Act uses the following terms to
recognize and govern condominium phasing:
(1)

Additional Real Estate: real estate that may be added to a flexible
condominium. UCA (1977) § 1-103(1).

(2)

Convertible Real Estate: a portion of a flexible condominium not within a
building containing a unit, within which additional units or limited
common elements, or both may be created. UCA (1977) § 1-103(9).

(3)

Flexible Condominium: a condominium containing withdrawable or
convertible real estate, a condominium to which additional real estate may
be added, or a combination thereof. UCA (1977) § 1-103(13).

(4)

Withdrawable real estate: real estate that may be withdrawn from a
flexible condominium. UCA (1977) § 1-103(24).

The Commissioners’ Comments further elucidate the definition convertible real estate as
follows:
[C]onvertible real estate describes real estate which is part of the condominium,
rather than outside its boundaries. As a result, convertible real estate, until
converted, is a part of the common elements, and the legal ownership of the real
estate resides in the unit owners. In that respect it differs from “additional real
estate” which is not part of the condominium, and is not owned by the unit
owners.
*************************************************
Convertible real estate, like additional real estate, is a device which permits the
declarant to build the project in phases, but offers certain advantages which
additional real estate may not provide.8 UCA (1977) § 1-103, comment 6.
8

The Commissioners’ comments go on to provide examples of the advantages a
developer may have in utilizing the convertible real estate phasing option in lieu of the additional
real estate phasing option. Id.
13

Notably, the definitions in the Uniform Condominium Act and the Commissioners
Comments do not contemplate a fourth method of phasing that is outside of the Act or the Act’s
requirements, as the Uniform Condominium Act is clearly a departure from the primitive first
generation enabling acts, and such a method would also defeat the consumer protection
component and purpose of the Uniform Condominium Act. The list, concepts and types of
phased condominiums are clearly meant to be exclusive.
The New Hampshire Condominium Act contains the following similar phasing terms and
definitions:
(1)

Convertible land: is a building site which is a portion of the common area,
within which additional units and/or a limited common area may be
created in accordance with this chapter. RSA § 356-B:3(X)

(2)

Expandable condominium: is a condominium to which additional land
may be added in accordance with the provisions of the declaration and of
this chapter. RSA § 356-B:3(XV)

(3)

Contractible condominium: is a condominium from which one or more
portions of the submitted land may be withdrawn in accordance with the
provisions of the declaration and of this chapter. If such withdrawal can
occur only by the expiration or termination of one or more leases, then the
condominium shall not be deemed a contractible condominium within the
meaning of this chapter. RSA § 356-B:3(VIII).

Other portions of the New Hampshire Condominium, much like the Commissioners’
Comments to the Uniform Condominium Act (1977) provide further elucidation to the above
phasing definitions, particularly as it pertains to convertible land. Specifically, RSA 356B:23(III) provides: “All convertible lands shall be deemed part of the common areas except for
portions thereof as are converted in accordance with the provisions of this section.” The above
cited phasing concepts and definitions are very similar to the phasing concepts identified in the
Uniform Condominium Act (1977) and the other jurisdictions that have adopted the same.
Furthermore, the New Hampshire Condominium Act provides that these phasing concepts can
14

only be created, added or carried out “in accordance with this chapter,” id., which like the
Uniform Condominium Act, means that these are the exclusive methods of condominium
phasing allowed by statute. There is no other provision of the New Hampshire Condominium
Act that contemplates phased condominiums outside of, separate and free from the requirements,
limitations and restrictions of the New Hampshire Condominium Act. Phasing must be done “in
accordance with this chapter.” Id. To permit otherwise, would defeat the consumer protection
objectives of the New Hampshire Condominium Act. Furthermore, RSA 356-B:13 provides that
relating to construction of condominium instruments, a construction consistent with the chapter
shall control over any construction inconsistent therewith.
2.

Time Limitations.

The Uniform Condominium Act (1977) imposes a maximum seven (7)-year time limit on
all phased condominiums: convertible, additional land and withdrawable. The seven (7)-year
time limit is contained in the body of the Uniform Condominium Act at Section 2-106 [Contents
of Declaration: Flexible Condominiums], as follows:
The declaration for a flexible condominium shall include, in addition to the
matters specified in Section 2-105:
(1)

An explicit reservation of any options to create units, limited
common;

(2)

the expiration of the time limit;

(3)

Uniform elements, or both, within convertible real estate, or to add
additional real estate to or withdraw withdrawable real estate from
the condominium;

A statement of the time limit, not exceeding [7] years after the recording of the
declaration, upon which any option reserved under paragraph 1 will lapse, together with a
statement of any circumstances that will terminate the option before Uniform Condominium Act
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(1977) § 2-106(1)(2)(emphasis supplied). Under the Uniform Condominium Act any amendment
to the declaration affecting the maximum 7-year period requires unanimous 100% unit owner
consent. See, Uniform Condominium Act (1977) § 2-117(d)(…no amendment may create or
increase special declarant rights….in the absence of unanimous consent of the unit owners).
The New Hampshire Condominium Act sets forth maximum seven (7) year periods for
exercise of contractible and expandable rights, which time limit must be stated in the declaration,
much like the Uniform Condominium Act. RSA 356-B:16(III)(c) and 356 B:16(IV)(c). Unlike
the Uniform Condominium Act, the New Hampshire Condominium Act does not require a
developer to state in the declaration the time limit by which he will exercise his convertible land
rights. Instead, that right is conferred explicitly by statute, though the developer can provide a
shorter time limit in the declaration if it so chooses. See, RSA 356-B:16(II). RSA 356-B:23(III),
which describes the methods and means for conversion of convertible lands, provides:
No such conversion shall occur 5 years from the recordation of the declaration, or
such shorter time period as the declaration may specify. Id.9
It is unclear why New Hampshire deviated from the 7-year time limit set forth for
convertible lands in the Uniform Condominium Act and set a shorter 5-year period. Perhaps it
was to provide a greater degree of consumer protection via a shorter time frame for construction
in an existing condominium community (perhaps recognizing that a shorter time frame may be
more desirable for unit owners who have to effectively live within a construction zone), which of

9

Thus RSA 356-B:23(III) indirectly says what RSA 356-B:16(II) fails to say. Obviously
convertible land rights are governed by a 5-year time limit and it is good practice to state that
time limit in the body of the declaration. However, failing to state a time limit is not necessary as
the maximum five-year time limit contained in the Act would control regardless. The
declaration may not contradict the Act.
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course would be a purpose that is within the intent and purpose of the Uniform Condominium
Act.
The New Hampshire Condominium Act even provides a greater degree of flexibility for
developers than the Uniform Condominium Act (1977) relative to the extension of the phasing
time limits. Unlike, the Uniform Condominium Act, which requires unanimous (100%) unit
owner consent for extension of the maximum 7 year period, the New Hampshire Condominium
Act provides that the seven (7) year time limit for expandable and contractible condominiums
and the five (5) year time limit for convertible condominiums may be extended for one
additional 7 or 5 year period, respectively, by an amendment to the declaration with the written
agreement of 67% of all units owners of substantially completed units10 prior to the expiration of
the applicable time limit or 80% of all unit owners of substantially completed units if the time
limit has already expired. See, RSA 356-B:16(III)(c), RSA 356-B:16(IV)(c), RSA 356-B:23(III)
all of which incorporate and reference the special amendatory provision found at RSA 356B:54(V).11

10

With respect to the possibility of an extension, the New Hampshire Condominium Act
importantly requires the vote to be of “substantially completed units,” in order to prevent the
developer from creating “phantom units” that are not substantially complete, as a device to
increase voting rights allowing him to secure an extension. This is another reason why the Trial
Court’s determination that there are actually 120 existing units in the Lilac Lane Condominium
is in conflict with the plain meaning and intent of the New Hampshire Condominium Act.
11

The special amendment provision allowing extension of phasing rights in the New
Hampshire Condominium Act is for extension of the particular phasing right time limit
contained in the declaration. See, RSA 356-B:16(III)(c), RSA 356-B:16(IV)(c), RSA 356B:23(III). It is not an extension of the statutory maximum, it is the extension of up to the
statutory time limit contained in the declaration for an additional 5 or 7 years. Thus, in order for
the extension provision to be applicable the time limit must be stated in the declaration. The
Lilac Lane Condominium Declaration does not contain any time limit on phasing rights
whatsoever, and thus, cannot be extended even if Monument Garden could somehow satisfy the
67% or 80% thresholds.
17

While the New Hampshire Condominium Act is more restrictive than the Uniform
Condominium Act with respect to time limits on phasing rights with respect to convertible land
condominiums (5 years instead of 7 years), and provides greater flexibility with respect to
extension of times limits (67% or 80% depending on whether they have already expired as
opposed to 100%) that the Uniform Condominium Act, the overall scheme relative to phased
condominiums and phasing rights is essentially the same.
3.

The Means and Methods for Exercising Phasing Rights and Creating
or Adding New Units.

The Uniform Condominium Act and the New Hampshire Condominium Act share nearly
identical requirements as to the items that must be stated in the declaration and plats and plans
with respect to phased condominiums, i.e. convertible, expandable/additional land or
contractible/withdrawable. Among other things, they must identify how many additional units
may be built, the time limit, description of the convertible or expandable land, etc. See, Uniform
Condominium Act (1977) § 2-105, 2-106, 2-110 and compare with RSA 356-B:16(I), (II), (III),
(IV), RSA 356-B:20 and RSA 356-B:23(III).12
The obvious purpose of phased condominiums is to allow the developer time and the
ability to create and add units in addition to those that were established from inception of the
Condominium and to allow for some flexibility due to market and/or financial conditions. The
Uniform Condominium Act and the New Hampshire Condominium Act set forth a nearly
identical means and method to create and add new units in phased condominiums. The means
12

While the developer in this case did not identify the Lilac Condominium as convertible
and did not specifically comply with all of the requirements on the plats and plans for a
convertible land condominium, it does seem to meet the definition and construct of a convertible
land condominium, except that the Declaration is missing the time limit, which theoretically is
not necessary since it is set by statute, RSA 356-B:23(III). The failure to state a time limit may
only preclude the ability to extend that time limit.
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and method is for the declarant to prepare, execute and record an amendment to the declaration
and submit new plats and plans, identifying units by number and location within the applicable
time limit. See, Uniform Condominium Act (1977) § 2-111 (cross referencing § 2-119
[amendments] and § 2-110 [plats and plans] and compare with RSA 356-B:23(II)[conversion of
convertible lands] and RSA 356-B:25 [expansion of condominium] and RSA 356-B:26
[contraction of the condominium]).
Simply put, both under the Uniform Condominium Act and the New Hampshire
Condominium Act, the sole means to create and add additional units to the Condominium is by
recording a declaration amendment, together with an amendment to the plats and plans
identifying and locating the newly created units pursuant to the exercise of phasing rights. This
makes perfect sense. Units do not come into existence until they are specifically added to the
declaration by a recorded amendment recognizing them as such. In this case, Monument Garden
never recorded any amendments to the Declaration within the 5-year time limit, thus, there is no
way to recognize any of the 48 alleged new units contained in buildings 13 and 14.
There is an additional important requirement under both the Uniform Condominium Act
and the New Hampshire Condominium Act. Each time units are created at a condominium,
whether as part of the initial declaration or through the declarant’s exercise of phasing rights, the
Declarant must record either with the plats and plans or the amendment, a certificate prepared by
a registered architect, registered engineer or licensed land surveyor certifying that the units have
been substantially completed. See, Uniform Condominium Act (1977) § 2-101(b) and 2-111 and
compare with RSA 356-B:23(II)[conversion of convertible lands] and RSA 356-B:25 [expansion
of condominium] RSA 356-B:20(I), (II), (III) and RSA 356-B:21.
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The Commissioners’ Comments to the Uniform Condominium Act (1977) emphasize the
importance of the certification of substantial completion of units at the time of the recording of
the initial declaration and the addition of phased units.
The purpose of imposing these requirements is to insure that a purchaser will in
fact take title to a unit which may be used for its intended purpose. If a
condominium were said to consist from the beginning of a certain number of units
even though some of those units had not yet been completed, or even begun,
serious problems would arise if the remaining units were never construed and if
no obligation to complete construction could be enforced against any solvent
person. If the insolvent owner of the unbuilt units failed to pay his common
expense assessments, for example, the unit owners association might be left with
no remedy except a lien of doubtful value against mere cubicles of
airspace….This requirement of substantial completion…reduces the possibility
that a failure to complete will upset the expectations of purchasers or otherwise
harm their interests in case the declarant becomes insolvent and no solvent person
has the obligation to complete the unit. UCA (1977) § 2-101, Commissioners
comment 3.13
The means and methods for the exercise of a developer’s phasing rights contained in the
Uniform Condominium Act are virtually identical to the means and methods contained in the

13

The Commissioners Comments to the Uniform Condominium Act go on to make an
excellent distinction about the difference between traditional and phased condominiums in the
context of discussion of substantial completion, as follows:
The requirement of substantial completion does not mean that the
declarant must complete all buildings in which all possible units would be located
before creating the condominium. If only some of the buildings in which units
may ultimately be located have been “structurally” completed, the declarant may
create a “flexible condominium” (section 2-106) in which only the completed
units are treated as units for the outset, while an option is reserved to create
additional units late in “convertible real estate” or “additional real estate.” The
optional units may never be completed or added to the condominium; however,
this will not affect the integrity of the condominium as originally created. UCA
(1977) § 2-101, comment 7.
The above comment is useful in this case, as it illustrates from a construction phasing
perspective there are two options, convertible condominiums and expandable condominiums,
both of which are limited in time. There is no third option that is unlimited in time, as the Trial
Court seems to have permitted in this case.
20

New Hampshire Condominium Act and clearly have been borrowed from the Uniform
Condominium Act.
D.

The New Hampshire Condominium Act’s Evolution from the Uniform
Condominium Act (1977), Establishes a Harmonious Scheme for Phased
Condominium Designed to Protect The Reasonable Expectations of
Consumers.

Clearly, the New Hampshire Condominium Act tracks the Uniform Condominium Act’s
(1977) establishment of a well thought out and harmonious statutory scheme for phased
condominiums. Both acts identify and differentiate the type(s) and kinds of phased
condominiums, adopt strict statutory requirements for what must be contained in the initial
declaration, establish statutory time limits for different types of phased condominiums, set the
manner in which those time limits may or may not be extended and the level of consent required
and proscribe the means and methods for properly exercising these phasing rights. The New
Hampshire Legislatures’ near adoption of the Uniform Condominium’s Act’s phasing scheme
(with some modification) is an expression of its recognition of the Uniform Condominium Act’s
need to establish a scheme that provides greater planning flexibility to condominium developers,
while at the same time affording a greater measure of consumer protection to prevent against
developer abuses.
The New Hampshire Condominium Act also adopted the optional Administration and
Registration Requirements contained in the Uniform Condominium Act to provide consumer
protection oversight for condominium purchasers. Compare RSA 356-B:48-65 with Uniform
Condominium Act (1977) Section 5-101-5-110. This emphasizes that the New Hampshire
Condominium Act is a consumer protection act and should be construed as such, again to allow
developer flexibility but to protect against developer abuses. In that vein, the fundamental
purpose of the New Hampshire Condominium Act is to protect the reasonable expectations of
21

unit owners and prospective unit owners, “who are charged with knowing what is in the public
records for them to know before they buy.” Shepherds Hill Homeowners Assoc., Inc. v.
Shepherds Hill Dev. Co., LLC, Hillsborough Sup. Ct. Southern Dist., Docket No. 2013-CV00241 (N.H. Super. Ct. March 18, 2014), aff’d, 2015 WL 11071128 N.H. S. Ct. Case No. 20140306 (N.H. S. Ct. April 2, 2015) (unpublished), (quoting Sunshine Meadows Condo. Assoc. v.
Bank One, Dayton, N.A., 599 So.2d 1004, 1009 (Fla. Dist. Ct. App. 1992); [citing] Alessi v.
Bowen Court Condo, 44 A.3d 736, 742 (R.I. 2012) (noting that “Rhode Island’s Condominium
Act, which is modeled on the 1980 version of the Uniform Condominium Act is a consumer
protection vehicle”).14
With that backdrop of the evolution, genesis, intent and meaning of the New Hampshire
Condominium Act, it is clear that the Trial Court erred by holding that the Declarant’s phasing
rights at Lilac Lane Condominium are not governed by the statutory 5-year time limit for
convertible land condominiums and that the 48 units contained in Buildings 13 and 14 are
lawfully existing units in the absence of a recorded declaration amendment and site and floor
plans containing substantial completion certificates as required by the Act. The New Hampshire
Condominium Act’s provisions, in particular its well-reasoned, balanced approach to phasing
borrowed from a model uniform act, must be followed. Inconsistent provisions and/or attempts
in a condominium declaration that subvert or attempt to avoid its limitations and restrictions are
invalid. See New Hampshire Housing Finance Authority v. Pinewood Estates Condominium

14

In this regard, the registration form to be filed with the Attorney General’s Office
requires the developer to identify by checking a box whether it is an expandable, convertible or
contractible condominium. There is no fourth or other box to be checked on the registration
form (other than convertible space, which is not applicable). See, State of New Hampshire
Condominium Act Comprehensive Application for Registration Pursuant to RSA 356-B:51(I),
Form CPLC 100 (June, 2014), New Hampshire Attorney General’s Office.
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Association, __ N.H. __ (Decided September 20, 2016)(holding that provision in condominium
declaration allowing a termination of services lien as a priority over a first mortgage sufficient to
survive a foreclosure unenforceable as it was contrary to the New Hampshire Condominium
Act’s provisions relative to priority of first mortgage).
II.

THE TRIAL COURT’S DECISION HOLDING THAT THE LILAC LANE
CONDOMINIUM’S PHASING PLAN IS NOT SUBJECT TO ANY TIME LIMIT
CONTRAVENES THE PLAIN MEANING OF THE NEW HAMPSHIRE
CONDOMINIUM ACT.
A.

All Phased Condominiums in New Hampshire Are Subject to a Time Limit of
Either 5 or 7 Years.

As explained above, the New Hampshire Condominium Act sets forth a specific
statutory scheme for phased condominiums. All phased condominiums in New Hampshire,
whether convertible, expandable or contractible, have a statutory time limit by which those
phasing rights must be exercised. If convertible land rights are not exercised within 5 years, the
common area is fully vested in the unit owners and the declarant has no further rights in, to
and/or over said area. See Ryan James Realty, LLC v. Villages at Chester Condo. Assoc., 153
N.H. 194, 196 (2006); Shepherds Hill Homeowners Assoc., Inc. v. Shepherds Hill Dev. Co.,
LLC, Hillsborough Sup. Ct. Southern Dist., Docket No. 2013-CV-00241 (N.H. Super. Ct. March
18, 2014), aff’d, 2015 WL 11071128 N.H. S. Ct. Case No. 2014-0306 (N.H. S. Ct. April 2, 2015)
(unpublished).
There are no exceptions to, and no way to avoid, the time limits established by the
statutory scheme. See, RSA 356-B:2 (this chapter shall apply to all condominiums and all
condominium projects). There are really only two types of phased condominiums involving the
ability to construct and add additional units: convertible and expandable. There is no third
option that is not contemplated by or excepted from the statutory framework that would permit
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Monument Garden to avoid the 5-year time limit for convertible land set forth at RSA 356B:23(III).
The Lilac Lane Condominium has all of the hallmarks of a convertible land
condominium, making it subject to the five-year time limitation on phasing, even though it is not
explicitly labeled as a convertible land condominium and all of the requirements contained in the
Declaration for convertible land condominiums have not been met.15
The Lilac Lane Condominium Declaration was created and recorded more than 5 years
ago on March 3, 2010. At that time, only Building 12, containing 24 units, 20 of which are
currently owned by third parties other than Monument Garden, existed. The Declaration, as
recorded by the original declarant, New Meadows, provides that the land consisting of 7.18
acres, as described in Exhibit “A” to the Declaration, with all buildings and improvements, was
submitted to condominium status pursuant to the New Hampshire Condominium Act.
The Declaration provides that the Lilac Lane Condominium shall consist of up to a
maximum of 120 units16 located in five buildings designated on a Condominium Plan as
Buildings 12, 13, 14, 15 and 16, with each building containing 24 units. See, Lilac Lane
Condominium Declaration § 3(d)(1). All 120 units are identified in the original declaration and
on the site plans even though only 24 units in Building 12 existed at the time of the recording of
the Declaration in 2010. The Declaration does not identify or reference: (1) what type of phased

15

The Commissioner’s Comments are useful in this regard and provide that “a project
which meets the definition of condominium is subject to this Act even if this or other sections of
the Act have not been complied with.” Uniform Condominium Act § 2-101, Comment 1. So
while Lilac Lane may contain some of the statutory language relative to convertible land
condominiums, it fits the definition of a convertible land condominium and therefore the Act,
and its five (5)-year time limit applies.
16

The use of the term of up to a maximum of 120 units contemplates that additional units
may, but need not, be added over time, which is consistent with a phased condominium.
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condominium it is, (2) any time limit for the exercise of phasing rights, (3) any of the statutory
phasing terms or definitions. However, it clearly is a “phased condominium,” as the Declaration
contemplates the construction and addition of units over time upon the submitted land.
Additionally, just prior to transferring the condominium project to Monument Garden, the
original declarant, New Meadows, recorded a so-called “Memorandum of Understanding
(Phasing Plan)” with the Registry of Deeds on April 13, 2012, at Book 4009, Page 2 (the
“MOU”). The MOU was executed solely by the President of New Meadows and was not agreed
to or executed by the unit owners. The MOU generically references New Meadows’ “present
plans for the construction and sale of the New Units” in phases, but like the Declaration fails to
reference any of the statutory concepts by name and does not contain a time limit for completion
of the phases. The MOU also expressly provides that it “shall not be binding on New Meadows,
its successors or assigns, and shall not be deemed to benefit or create any rights in any Unit
Owner or third-party.”
The MOU clearly references the original developer and declarant’s intent that Lilac Lane
was in fact a phased condominium, which contradicts the Trial Court’s decision that all 120, 96
of which were un-built at the time of recording, were units from inception of the Condominium.
Of course, a self-serving MOU is not the statutorily defined method for creating and establishing
condominium phasing rights in New Hampshire or any other state. The statute sets forth the
mechanism to establish phased condominiums by explicitly setting forth the scheme and
concepts in the Declaration of Condominium.
Additionally, the Deed evidencing the transfer of the Condominium development rights
from the original declarant, New Meadows, to Monument Garden dated October 3, 2012,
recognizes that only 24 units had been created as of that date and that Building 13 was partially
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constructed. It also recognized that the conveyance included development rights pursuant to
RSA 356-B, et seq., which is the New Hampshire Condominium Act and is clearly the only
method for development or phasing rights in New Hampshire. See, Deed attached as
EXHIBIT “3” to Verified Complaint.
In this case, the Condominium Declaration disclosures and site plans submitted by the
original declarant look very much like convertible land. They identify additional buildings and
numbers of units to be constructed in the future and show where they are located or to be located
on the original 7.18 acres of submitted common area land. The expressed phasing intention
(both from the Declaration, the MOU and even the Monument Garden Deed) is an exact fit for
the purpose of convertible land, i.e. phased construction of units on submitted land. The
Declaration meets the definition of convertible land under the New Hampshire Condominium
Act, even though the term is not used, and even though the Declarant failed to record any plans
or amend the Declaration when the units in Buildings 13 and 14 were substantially completed
(and is now time-barred from doing so). See, RSA 356-B:3(X).
There is no basis for the Trial Court’s conclusion that Monument Garden has any further
right beyond March 3, 2015, to construct and or add additional units in the contemplated
Buildings 15 and 16, or for that matter whatever was built in Buildings 13 and 14. The statutory
five-year time limit for convertible land phased condominiums set forth at RSA 356-B:23(III)
expired on March 3, 2015, five years after the recording of the Declaration. The New Hampshire
Condominium Act does not recognize phased condominiums that are unlimited in time. The
inclusion of time limits for all phased condominiums in New Hampshire evidences the statutory
intent that phased condominiums that are unlimited in time are excluded from the scheme.
Matter of Gamble, 118 N.H. 771, 777 (1978) (citing Vaillancourt v. Gen. Mut. Ins. Co., 117
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N.H. 48 (1977), and 2A J. Sutherland, Statutes and Statutory Construction § 47.23-24 (4th ed. C.
Sands 1973)(citing the well established rule of statutory construction that “the expression of one
thing in a statute implies the exclusion of another”). The Trial Court’s determination and
decision in this regard are clearly erroneous and if adopted would render as moot the entire
phasing scheme, including time limits established in the New Hampshire Condominium Act. If
allowed to stand, any developer in New Hampshire could circumvent the time limitations
imposed by the Legislature on phased condominiums by following a similar construct to this
case. Such a construction is especially repugnant in this case, because here the developer created
a phased condominium that clearly meets the definition of a convertible land condominium, yet
was able to avoid the time limit simply by failing to use the statutory term. The New Hampshire
Condominium Act should not be construed in such a fashion that renders entire concepts,
definitions, and numerous provisions meaningless. See New Hampshire Housing Finance
Authority v. Pinewood Estates Condominium Association, __ N.H. __ (Decided September 20,
2016)(holding that provision of by-laws that conflicts with the Act is void and requiring the Act
to be interpreted in the context of the overall statutory scheme and not in isolation). That would
not only undermine the clear purpose and intent of the Uniform Condominium Act (1977) from
which it was derived, it would also undermine the consumer protection flavor of the Act.
Accordingly, the Trial Court’s decision failing to recognize the 5-year time limit for the
development and phasing of the Lilac Lane Condominium was in error.
B.

Phantom Units Are Prohibited By the Act’s Substantial Completion
Requirements.

The Trial Court’s finding in its Decision that the 120 units, 48 of which have not even
been physically constructed as of this date, and only 24 of which existed at the time the
Declaration was recorded, are units within the meaning of the New Hampshire Condominium
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Act, and therefore are not subject to convertible land requirements or restrictions is contradicted
by the Declaration itself, as well as the New Hampshire Condominium Act. The original
Declaration recognizes that it is a phased condominium and that only 24 units were created at
inception, and that the Condominium could consist of “a maximum of up to 120 units.” See
Lilac Lane Condominium Declaration at § 3(d)(i). A “maximum of up to 120” is consistent with
a phasing right, and there is no requirement to fulfill the maximum. The Declaration even
contains a provision that later constructed units would not be recognized and therefore could not
be sold until certificates of occupancy were issued post construction. See, Lilac Lane
Condominium Declaration § 3(h)(iv). That is not consistent with 120 units from creation. The
Condominium Declaration only recognizes 24 existing units, not 120. Again, the Deed to
Monument Garden in 2012 also recognizes that 120 units did not exist on the date the Lilac Lane
Condominium was created. In fact, it specifically recognizes that Building 13 is only partially
completed and recognizes the sale of development rights under the New Hampshire
Condominium Act, RSA 356-B, et seq. See Deed to Monument Garden dated October 12,
2012, Exhibit 3 to Verified Complaint.
Apart from the obvious fact that 120 units did not exist at the Lilac Lane Condominium
on March 3, 2010, and do not exist now, the Trial Court’s finding that 120 units do in fact exist
runs afoul of the substantial completion requirements of the New Hampshire Condominium Act.
RSA 356-B:7 requires all units (except for those located on convertible lands) to be depicted on
site and floor plans that comply with RSA 356-B:20, I and II, which require the issuance of
certificates of substantial completion, signed by the appropriate professionals.17 It is undisputed

17

This is not a new requirement most condominium enabling legislation required units to
be depicted on plans verified by appropriate professionals (i.e. architect, land surveyor or
engineer) containing certifications that the units have either been substantially completed or are
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that at the time of the recording of the Declaration only 24 units were substantially completed
and existed. None of the later constructed 48 units in Buildings 13 and 14 existed or were
completed, let alone the 48 units in Buildings 15 and 16 (which as of the date of this Appeal have
yet to be constructed). The Trial Court’s decision that unconstructed units are in fact lawfully
existing units flies in the face of the New Hampshire Condominium Act (as well as the Uniform
Condominium Act’s) substantial completion requirements set forth at RSA 356-B:20, I and II.
The Rhode Island Condominium Act, which is modeled on the 1980 version of the
Uniform Condominium Act, like New Hampshire, has a requirement for substantial completion
of buildings and units at the time the condominium declaration is recorded. See R.I. Gen. Laws
§ 34-36.1-2.09(a). In America Condo. Ass’n v. IDC, Inc., 870 A.2d 434 (R.I. 2005), the
declarant of a Rhode Island condominium attempted to work around the substantial completion
requirement (to avoid a 7-year time limit lapse on development rights) by identifying un-built
buildings and units in the declaration and on site plans that the declarant “intended to construct in
the future.” 870 A.2d at 439-40. The Rhode Island Supreme Court rejected the declarant’s
argument that it had satisfied the statutory requirements for lawful recognition of those structures
as units, wherein it held:
[N]o structural components were located on either of the two parcels in 1988 that
met the requirements for ‘substantial completion’ that the Act cites as a
prerequisite for recording a declaration of condominium. . . . Therefore, because
the [un-built] Units never were validly created units within the meaning of the
Act, they were, and remain, common elements.” Id. The Court concluded that if
a declarant were allowed to construct future buildings and units after the
condominium was created, even if they are identified in the declaration and
shown on site plans, “the requirement that all structural components and
mechanical systems be substantially completed indeed would be irrelevant.”

depicted “as built.” In fact, New Hampshire’s first generation condominium act contains an as
built certification requirement. See, RSA 479-A:12.
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Id. at 440-41. Similarly, the Trial Court’s holding that all 120 units, 96 of which were un-built
when the Lilac Lane Condominium was created, are “units” renders as completely irrelevant the
New Hampshire Condominium Act’s basic recognition of unit existence and requirements for
substantial completion of units, whether phased or traditional. The Trial Court’s Decision
essentially recognizes “phantom units.” This is clearly erroneous. No version of the Uniform
Condominium Act and no version of the New Hampshire Condominium Act, old or new, permits
or recognizes un-built “phantom units.”
If this aspect of the Trial Court’s decision is allowed to stand, it would permit developers
to effectively end run the entire phasing component of the New Hampshire Condominium Act,
and return the Act, which is modeled on a sophisticated uniform law, back to its pre-1977
enabling act. In fact, it would be worse, because it would even undo the substantial completion
requirement contained in the enabling act. See, RSA 479-A:12. It cannot be the case that the
Legislature enacted a complex scheme for phasing with substantial completion requirements,
time limitations and significant consumer protection provisions, simply to allow developers to
have greater flexibility than they had pre-1977, without any substantial completion requirement.
The Trial Court’s decision in this regard leads to an absurd result and is therefore clearly
erroneous. This Court should not interpret the Act in such a way that sanctions the very
developer abuses it was intended to prevent.
C.

Buildings 13 and 14 Are Common Area and Do Not Contain Any Lawful
Condominium Units.

At the time the Lilac Lane Condominium Declaration was recorded on March 3, 2010,
only Building 12 was completed. Twenty of the twenty-four units in Building 12 were sold and
are owned by third parties other than Monument Garden. When Monument Garden became the
successor Declarant to the Condominium in October 2012, its own deed acknowledged that
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Building 13 was only partially completed and the remainder of the buildings had not been
constructed. See Deed to Monument Garden dated October 12, 2012, Exhibit 3 to Verified
Complaint.
According to the Verified Complaint, Building 13 (allegedly containing 24 units) was
completed in June 2013, and Building 14 (allegedly containing 24 units) was completed in July
2014, well after the original Declaration was recorded in 2010. It is undisputed that Monument
Garden never recorded any amendments to the Declaration recognizing these units as part of the
Condominium. Furthermore, Monument Garden never recorded any substantial completion
certificates for said units, certified by appropriate professionals for said units. Monument
Garden rents all 48 units in Buildings 13 and 14 to third party tenants and has not sold a single
unit in either building. It is indisputable that Buildings 13 and 14 and the units allegedly created
therein were constructed on the original 7.18 acres of common area land initially submitted as
part of the condominium.
Once again, this violates the New Hampshire Condominium Act. RSA 356-B:23(I)
provides that:
The declarant may convert all or any portion of any convertible land into one or
more units….Any such conversion shall be deemed to have occurred at the time
of the recordation of appropriate instruments pursuant to paragraph II and
RSA 356-B:20(III).
RSA 356-B:20(III), as referenced above, provides for the recording of amended site and floor
plans depicting the newly created and added units, together with substantial completion
certificates verified by appropriate professionals. See RSA 356-B:20(III). Furthermore,
RSA 356-B:23(II) provides:
Simultaneously with the recoding of site plans and floor plans pursuant to
RSA 356-B:20, III, the declarant shall prepare, execute and record an amendment
to the declaration describing the conversion.
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Monument Garden never recorded site and floor plans, substantial completion certificates, nor
did it record an amendment recognizing the 48 allegedly created units contained in Buildings 13
and 14 when it purported to construct them in 2013 and 2014. No amendments or floor plans
were recorded then, and they were not recorded prior to the expiration of the 5-year conversion
time limit contained at RSA 356-B:23(III). Quite simply, none of the conversion instruments
(declaration amendment, site and floor plans and substantial completion certificates) necessary to
recognize their legal creation and existence under the New Hampshire Condominium Act have
ever been recorded, and Monument Garden is time-barred from doing so now.18 The so-called
units have never been treated as units. Not a single unit in Buildings 13 and 14 has been sold.19
As such, under the Act, they remain common areas. RSA 356-B:23(III) provides:
All convertible lands shall be deemed a part of the common areas except for such
portions thereof as are converted in accordance with the provisions of this section.
RSA 356-B:23(III).
Of course, there is a reason for the recording requirements. It is imperative that
purchasers be assured that units exist and are lawfully created before the 5-year time limit. The
only way to do this is through the recording of amendments, substantial completion certificates,
and site and floor plans. Any purchaser of a unit in Buildings 14 and 15 would want to view
these instruments at the applicable registry of deeds and ensure that they were recorded prior to
the expiration of the 5-year time limit for convertible land condominiums. The statutory
requirement for recordation of these instruments ensures that units are lawfully created within
the statutory time limit. It prevents what Monument Garden has attempted here, to wit, the

18

RSA 356-B:11 requires all amendments and certifications of condominium instruments
to be recorded in the appropriate Town and registry of Deeds in order to be valid.
19

Perhaps Monument Garden has been unable to sell them due to lack of legal creation
and/or compliance with the New Hampshire Condominium Act.
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creation of “phantom units” by identifying 120 units in the Condominium at the outset, both in
the Declaration and original site plans. This is the precise type of developer abuse that the New
Hampshire Condominium Act and the Uniform Condominium Act (1977) was intended to
prevent.
Monument Garden’s conduct is clearly a scheme to attempt to avoid the 5-year
convertible land time limit. For example, if a unit owner from Florida purchased unit number
120 at the Lilac Lane Condominium in 2010, the only way he would know that it did not exist is
if he visited the site. By contrast, other unit owners who live in New Hampshire, unrepresented
by counsel, might buy a unit in Building 13 or 14 because it exists on the ground, despite lack of
appropriately recorded condominium instruments and certifications recognizing the addition of
those units to the Condominium.
While it might seem harsh, it is the developer and declarant who establishes the
condominium and is bound to follow the statutory imposed rules and time limits governing
creation of additional units in a phased condominium. Because the declarant failed to record
appropriate amendments and site plans and substantial completion certificates prior to March 3,
2015, Buildings 13 and 14 of the Lilac Lane Condominium are condominium common area, not
units. This result is not unprecedented. The Rhode Island Supreme Court has held that a regatta
club constructed on common area by a developer at a Newport, R.I. condominium following the
expiration of development rights constituted common area belonging to the condominium
association. Am. Condo. Ass’n, Inc. v. IDC, Inc., 844 A.2d 117, 135 (R.I. 2004), decision
clarified on reargument sub nom. Am. Condo. Ass’n, Inc. v. IDC, Inc., 870 A.2d 434 (R.I. 2005).
The Massachusetts Land Court similarly held that Phase VII of a condominium, consisting of 6
townhouse style units that were only 50% complete as of the date the development rights expired
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constituted common area of the condominium, belonging to the Condominium Association. See
Crapser v. Bondsville Partners, Inc., Massachusetts Land Court, 2006 WL 2237667 (2006). The
New Hampshire Supreme Court also invalidated a developer’s attempt to create “land only units
containing convertible space” on the eve of the expiration of the five-year convertible land time
limit, as a means to circumvent the 5-year statutory time limit on convertible land. See
Shepherds Hill Homeowners Assoc., Inc. v. Shepherds Hill Dev. Co., LLC, Hillsborough Sup.
Ct. Southern Dist., Docket No. 2013-CV-00241 (N.H. Super. Ct. March 18, 2014), aff’d, 2015
WL 11071128 N.H. S. Ct. Case No. 2014-0306 (N.H. S. Ct. April 2, 2015) (unpublished).
Simply put, Buildings 13 and 14 are unencumbered20 common area of the Condominium
Association due to Monument Garden’s failure to comply with the Act.
CONCLUSION
For all of the above reasons, and for the additional reasons set forth in the brief of the
Appellant, CAI respectfully requests that this Court reverse the Judgment of the Trial Court.

20

While Monument Garden purported to mortgage the common areas in 2012 and
theoretically that mortgage would have transferred to any validly created units, the Declarant
lacks authority to unilaterally mortgage common area, as it does not own it, common area is
owned by unit owners in common. The mortgage would be a mortgage on the Declarant’s
development rights, which clearly expired on March 3, 2015. The Lilac Lane Condominium
Association did not join in any mortgage on the common areas. Monument Garden did not
validly create any units under its development right, as such the so-called mortgage does not
attach to the common area. See, RSA 356-B:8(II)(subsequent to recording the declaration as
provided in this chapter, no lien or encumbrance shall thereafter arise against the condominium
as a whole, but only against each unit…).
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KeyCite Yellow Flag - Negative Treatment
Decision Clarified on Reargument by America Condominium Ass’n,
Inc. v. IDC, Inc., R.I., April 8, 2005

Appeal and Error
Cases Triable in Appellate Court
In passing on a grant of summary judgment by a
justice of the Superior Court, the Supreme Court
conducts a de novo review.

844 A.2d 117
Supreme Court of Rhode Island.

AMERICA CONDOMINIUM ASSOCIATION,
INC., et al.
v.
IDC, INC., et al.

Cases that cite this headnote

No. 2001–469–Appeal.
|
March 23, 2004.

[2]

Synopsis
Background: Condominium associations brought action
against condominium developer alleging that the voting
procedure used to extend development rights on certain
common property violated the Rhode Island
Condominium Act. The Superior Court, Newport County,
Melanie W. Thunberg, J., granted associations partial
summary judgment.

Appeal and Error
Extent of Review Dependent on Nature of
Decision Appealed from
Appeal and Error
Judgment
The Supreme Court will uphold a trial justices’
grant of summary judgment only when a review
of the admissible evidence viewed in the light
most favorable to the nonmoving party reveals
no genuine issues of material fact, and the
moving party is entitled to judgment as a matter
of law.
Cases that cite this headnote

Holdings: On cross-appeals, the Supreme Court, Francis
X. Flaherty, J., held that:
amendments to condominium declaration that were not
unanimously voted for by unit owners were void;
[1]

[3]

[2]
title to common property that developer held rights to
develop vested in unit owners;
[3]

Judgment
Presumptions and burden of proof
Judgment
Weight and sufficiency
A party who opposes a motion for summary
judgment carries the burden of proving by
competent evidence the existence of a disputed
material issue of fact and cannot rest on
allegations or denials in the pleadings or on
conclusions or legal opinions.

action was not barred by laches; and

fact that developer constructed regatta club on common
land did not preclude transfer of title to associations.

[4]

Affirmed in part, reversed in part, and remanded.
Cases that cite this headnote

Flanders, J., dissented and filed opinion.

West Headnotes (17)

[4]
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Appeal and Error
Cases Triable in Appellate Court

Supreme Court reviews de novo questions of
statutory interpretation.

reach an absurd or unintended result.
1 Cases that cite this headnote

1 Cases that cite this headnote

[9]
[5]

[6]

Statutes
Purpose

Common Interest Communities
Nature and Status of Condominium
Ownership

When construing a statute, the ultimate goal is to
give effect to the purpose of the act as intended
by the Legislature.

The Rhode Island Condominium Act is a
consumer protection statute. Gen.Laws 1956, §
34–36.1–1.02.

Cases that cite this headnote

6 Cases that cite this headnote

[10]

Statutes
Language and intent, will, purpose, or policy
In construing statutes, the Supreme Court
adheres to the basic proposition of establishing
and effectuating the intent of the Legislature,
which is accomplished from an examination of
the language, nature, and object of the statute.

Under the Rhode Island Condominium Act,
unanimous consent from condominium unit
owners was required to amend condominium
declaration to extend time limit on special
development rights of declarant, and thus,
amendments were void ab initio and declarant’s
development rights had expired, where, under
the condominium declaration, individual unit
owners were not entitled to vote, but were
represented by sub-condominium association
board
members.
Gen.Laws
1956,
§§
34-36.1-1.03(29),
34-36.1-2.05(a)(8),
34–36.1–2.17(d).

1 Cases that cite this headnote

[7]

Common Interest Communities
Amendment
Common Interest Communities
Special rights reserved to declarant or
developer and successors

Statutes
Plain language; plain, ordinary, common, or
literal meaning
If the language of a statute is clear on its face,
then its plain meaning must generally be given
effect.

20 Cases that cite this headnote

Cases that cite this headnote
[11]

[8]

Statutes
Unintended or unreasonable results;
absurdity
The Supreme Court will not construe a statute to

Add. 2

Common Interest Communities
Condominiums and cooperatives
Once condominium developer’s rights to
develop master unit expired under the
condominium declaration, title to the land vested
in unit owners as tenants in common in
proportion to their respective undivided

interests, where all of the underlying land
constituted common property. Gen.Laws 1956,
§ 34-36.1-1.03(11)(B).

against the assertion of the right.
Cases that cite this headnote

10 Cases that cite this headnote
[15]

[12]

Common Interest Communities
Limitations and laches

Delay in condominium associations’ filing of
action against condominium developer was not
unreasonable delay upon which the developer
detrimentally relied for purposes of invoking the
doctrine of laches as an affirmative defense;
developer had entered into a tolling agreement
with associations that specifically acknowledged
and contemplated the possibility that
associations might file a lawsuit, and while the
agreement was still in effect, the developer
knowingly invested substantial sums of money
to develop condominium property.

When a challenged amendment to a
condominium declaration is determined to be
void ab initio, the one-year statute of limitations
does not apply to any subsequent action taken
by an interested party. Gen.Laws 1956, §
34–36.1–2.17(b).
1 Cases that cite this headnote

[13]

Common Interest Communities
Limitations and laches

Cases that cite this headnote
Equity
Grounds and Essentials of Bar
Equity
Prejudice from Delay in General
[16]

Laches is an equitable defense that involves not
only delay but also a party’s detrimental reliance
on the status quo; mere delay alone is not
enough, the delay must be unreasonable.

Improvements
Nature and effect of making in general
One who knows of a claim to land which he or
she proposes to use as his or her own, proceeds
at his or her peril if he or she goes forward in the
face of protest from the claimant and places
structures upon the land.

Cases that cite this headnote

Cases that cite this headnote
[14]

Equity
Prejudice from Delay in General
Laches, in legal significance, is not mere delay,
but delay that works a disadvantage to another;
so long as parties are in the same condition, it
matters little whether one presses a right
promptly or slowly, within limits allowed by
law, but when, knowing his rights, he takes no
steps to enforce them until the condition of the
other party has, in good faith, become so
changed that he cannot be restored to his former
state, if the right be then enforced, delay
becomes inequitable and operates as an estoppel

[17]

Add. 3

Common Interest Communities
Special rights reserved to declarant or
developer and successors
Condominium developer constructed regatta
club on condominium land at his own peril, and
thus, he was not entitled to claim that equity
prevented condominium associations from
prevailing in action that sought title to land due
to his expenditures in developing land, where
developer voluntarily entered into a tolling

agreement with associations and commenced
development with the full knowledge of the
associations’ claims.
6 Cases that cite this headnote

Attorneys and Law Firms
*119 Michael B. DeFanti, Esq., Providence, for Plaintiff.
Daniel Goldberg, Esq., for Defendant.
Present: WILLIAMS, C.J., FLANDERS, GOLDBERG,
FLAHERTY, and SUTTELL, JJ.

OPINION
FLAHERTY, Justice.
In these cross-appeals from partial summary judgment,
we are called upon to interpret portions of G.L.1956
chapter 36.1 of title 34, entitled the Rhode Island
Condominium Act. At issue is the status of certain
condominium property on Goat Island in Newport, Rhode
Island.

I

Facts/Procedural History
The plaintiffs, America Condominium Association, Inc.,
Capella South Condominium Association, Inc., and
Harbor Houses Condominium Association, Inc.
(collectively, the plaintiffs), filed a seven-count complaint
against the defendants, Island Development Corporation,
Inc. (IDC, Inc.), IDC Properties, Inc. (IDC Properties),
and their president, Thomas R. Roos (Roos) (collectively,
the defendants), seeking both compensatory and
exemplary damages as well as declaratory and equitable
relief.1 They maintained that the defendants had
improperly extended their development rights on certain
areas of common property within the condominium

complex and that because these development rights
actually had expired, title to the common property now
vested in the plaintiffs in fee simple. The parties filed
cross-motions for partial summary judgment. After a
hearing on the motions, the hearing justice ruled in favor
of the plaintiffs, precipitating the defendants’ appeal.
Although plaintiffs prevailed on their partial summary
judgment motion, they contend in their appeal that the
subsequently entered judgment did not accurately reflect
the hearing justice’s bench decision. In addition to
appealing the grant of plaintiffs’ motion for partial
summary judgment, defendants dispute plaintiffs’
appellate contentions.
*120 This story begins on January 13, 1988, when Globe
Manufacturing Co. (Globe), predecessor in interest of
defendants, recorded a declaration of condominium
designated as “Goat Island South—A Waterfront
Condominium” (GIS Condominium) in the Land
Evidence Records of the City of Newport.2 The
condominium area was situated on Goat Island and
consisted of approximately twenty-three acres. Included
within the legal description of the condominium area were
six defined parcels. Three of the parcels contained
existing residential buildings. They were: America
Condominium
(America),
which
contained
a
forty-six-unit apartment building, Capella South
Condominium (Capella South), which contained an
eighty-nine-unit apartment building, and Harbor Houses
Condominium (Harbor Houses), which contained
nineteen stand-alone waterfront homes. The other three
parcels were undeveloped and consisted of: the
“Individual Unit” (later designated as the West
Development Unit), “Development Unit # 1” (later
designated as the South Development Unit), and
“Development Unit # 2” (later designated as the Reserved
Area or the North Development Unit).3
On March 3, 1988, Globe and Goat Island South
Condominium Association, Inc. (the master association)
amended and restated the original declaration and entitled
it the first amended and restated declaration of
condominium.4 It was designated as the master
declaration. In the master declaration, a distinction was
made
between
master
units,
so-called,
and
sub-condominiums, so-called, and between their
respective status and rights within the GIS Condominium.
A master unit was defined as “a physical portion of the
Goat Island South Condominium designated for separate
ownership or occupancy or designated as a
Sub–Condominium * * *.” A sub-condominium was
defined as “any Master Unit of the Goat Island South
Condominium that is itself a condominium.” Each
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sub-condominium had its own specific, individual,
declaration of condominium.
“Master Common Elements” included utilities,
recreational facilities, all storage areas, grounds, gardens,
plantings, walkways, parking areas, and “all other
property normally in common use by the Owners and
Unit Owners, all areas of the Project that do not fall
within a Master Unit itself and are not labeled as part of
the Master Unit, and all areas and facilities designated as
‘common elements’ in the [Condominium] Act.”
Common elements were defined in the master declaration
as “Common Elements of a Sub–Condominium as
defined in the Declaration of such Condominium.”5
Section 3.2 of the master declaration provided that “[t]he
land underlying each Master Unit is a Master Limited
Common Element allocated to the exclusive use of such
Master Unit subject to the easements and rights set forth
herein.” A master limited common element was defined
as:
*121 “that portion of the Master
Common Elements appurtenant to
or associated with or reserved for
use by one or more but fewer than
all Master Units, and intended for
the exclusive use of such Master
Units and which are identified as
Master Limited Common Elements
herein and/or in the Plats and
Plans.”

airspace. It also reserved the right to convert
Development Unit # 2, or the Reserved Area, into a
master common element with reserved development
rights to either further convert the area into a limited
master common element, with an associated master unit
owning the above airspace and development rights, or to
completely withdraw the area from the GIS
Condominium. On March 3, 1988, the declarant exercised
its rights as allowed in the original declaration. Thus, the
declarant converted the land underlying America, Capella
South, Harbor Houses, the West and South Development
Units into limited master common elements, and
converted the Reserved Area into a master common
element with reserved development rights in the master
declaration.
Accordingly, the airspace above the limited master
common elements became master units consisting:
“of the airspace above and all
buildings and improvements now
or hereafter located on the land * *
*, but excluding said land itself.
The lower boundary of such Master
Unit is the upper surface of the land
under the Master Unit. * * * There
is no upper boundary.”
Pursuant to the special declarant and development rights
section of the master declaration, the declarant reserved
certain rights to construct improvements until December
31, 1994.

Thus, in essence, a master unit consisted of the airspace
above a master limited common element, while the master
limited common element itself consisted of the physical
land beneath the master unit airspace.
The master declaration also defines two types of owners.
An “Owner” is defined as “the Declarant or other person
or persons owning a Master Unit, which Master Unit is
not a Sub–Condominium * * *.” A “Unit Owner” is
defined as “the Declarant or other person or persons
owning a Unit of a Sub–Condominium * * *[,]” where a
unit is defined as “a physical portion of a
Sub–Condominium designated for separate ownership or
occupancy.”
The master declaration says that the declarant reserved
certain development rights in the original declaration,6
including the right to convert the land underlying
America, Capella South, Harbor Houses and the West and
South Development Units into master limited common
elements with development rights in the above master unit

Furthermore, under the master declaration, each master
unit possessed a delineated, fixed percentage of the
undivided ownership interest in the master common
elements. Such master common elements would be
controlled and maintained by a master association, which
itself would be controlled by a master executive board
consisting of representatives from each master unit. Thus,
those representatives would act on behalf of, and make
decisions for, the individual sub-condominium unit
owners, or residents, at the master executive board
meetings. Each sub-condominium also would have its
own sub-association controlled by its individual
sub-association executive board. These sub-associations
*122 would control and maintain the individual common
areas exclusive to each sub-condominium. At the time of
the master declaration, only America and Harbor Houses
were considered to be sub-condominiums.7 The
undeveloped West and South Development Units were
wholly owned and controlled by the declarant.
The master declaration further provided that the
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percentage voting rights and financial obligations of each
master unit was based upon its undivided, “master
allocated interest” in the master common elements of the
condominium scheme.8 The specific master allocated
interest of each master unit was delineated in an attached
exhibit to the master declaration as follows: (1) Harbor
Houses—21.42 percent; (2) America 19.25—percent; (3)
Capella South—39.61 percent; (4) South Development
Unit—9.6 percent; and, (5) West Development
Unit—10.12 percent. The aforementioned percentages
represented the relative voting rights that each master unit
was entitled to cast at a master association meeting. The
exhibit also described the individual percentage master
allocated interests of the individual units within America
and Harbor houses. Significantly, however, votes at the
master association meetings could be cast only by
members of the master executive board.
After passage of the 1988 master declaration, Globe’s
interests were transferred to IDC, Inc., and thereafter to
IDC Properties, through a series of sales and
assignments.9 As successor declarant, IDC, Inc., and later
IDC Properties, possessed all of the development rights in
the undeveloped West Development and the South
Development master units, as well as in the Reserved
Area. By early 1994, the declarant had not yet exercised
the development rights set forth in the master declaration.
Realizing that the December 31, 1994 deadline to develop
was fast approaching, it attempted to extend the deadline
through a series of amendments to the master declaration.
These amendments were discussed and purportedly
passed at special meetings of the master association
conducted by the master executive board between April
and December 1994. At the time, the declarant, had a
controlling interest in the master executive board.10
In a notice dated April 15, 1994, Roos, in his capacity as
president of the master association, announced that a
meeting of the master association would be conducted
*123 on April 27, 1994, for the purpose of extending:
“the period for the exercise by the
declarant of the Development
Rights contained in [the master
declaration] until December 31,
1999 plus any additional period as
may be approved by the Federal
National Mortgage Association,
such additional period to terminate
by December 31, 2004.”
It is important to note that no notice of the meeting was
given to the individual unit owners.

The actual specifics of the proposed change were not
revealed until the special meeting. Styled as the Third
Amendment to the master declaration, the change would
extend special declarant rights to December 31, 1999.
Until that date, the declarant would have the right to: (a)
withdraw the Reserved Area from the GIS Condominium,
provided that it has not already been converted into a
master unit; (b) convert the Reserved Area into a Master
Unit; (c) construct any legally permissible residential and
non-residential improvements on the property, including a
Sub–Condominium not exceeding 315 units on the
property; (d) convert the land in the master units into
master limited common elements that then could be
excavated or otherwise altered “to the extent necessary or
desirable to develop and/or operate and maintain such
Master Unit [s] * * *.”
The minutes from the special meeting noted that the
sub-association representatives expressed reservations
about the proposed amendment, stating that their consent
“should be conditioned on their review and approval of
any proposed development of those areas.” Roos
indicated that no such proposals existed and that “the
exact purpose of the Amendment [was] to provide the
Declarant with additional time to develop a proposal for
the Reserved Area.” After it was observed that “at least
67% in voting interest of all Owners and Sub–Association
Board Members” was required in order to amend the
master declaration, a vote was taken. The Third
Amendment “was approved with 85.29% in allocated
interest voting in the affirmative, 4.81% in allocated
interest present but withholding its vote * * *, and 9.90%
in allocated interest absent and not voting.”
Thereafter, in a notice dated November 1, 1994, Roos
informed the executive board that a special meeting
would be conducted to extend certain development rights
until December 31, 1999. Attached to the notice was an
exhibit showing that the proposed amendment affected
only the South Development Unit and also provided the
granting of an easement over the common elements of
America so that an access road to the South Development
Unit could be built. This would be the Fourth Amendment
to the master declaration.
On November 15, 1994, the special meeting was
convened. Several individual unit owners attended the
meeting, and at least one of them objected to the proposed
amendment. However, the individual unit owners were
not permitted to vote because that privilege was reserved
only for the master executive board members. The Fourth
Amendment “was approved with 76.55 percentage in
allocated interest voting in the affirmative and 23.45
percent in allocated interest absent and not voting.”
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In a subsequent notice, dated December 16, 1994, Roos
informed the master executive board of yet another
special meeting, to be held December 28, 1994. The
stated purpose of that meeting was:
“1) To approve the extension of the period for the
exercise by the Declarant of the Development Rights
with respect to [the South Development Unit] and the
Reserved Area;
*124 “2) To permit the conversion of the land,
excluding the air above, that comprises the Reserved
Area into a Master Limited Common Element;
“3) To confirm that the Owner, Sub–Association and
Unit Owners with respect to any Master Unit shall have
the rights, as the case may be, to create a
sub-condominium out of such Master Unit, to execute,
amend, terminate and record a declaration with respect
to such sub-condominium, and to construct
improvements within such Master Unit and the Master
Limited Common Elements associated therewith;
“4) To provide for the right of the Declarant to
withdraw the Reserved Area Master Unit (when
created), including the Master Limited Common
Element thereunder from the Goat Island South
Condominium;
“5) To provide that Master Common Expenses
benefiting fewer than all the Master Units shall be
allocated among the Master Units that are benefited by
such expenses * * *;
“6) To reallocate the Master Allocated Interests
between the [West Development] Unit and the [South
Development Unit]. This will not affect the Master
Allocated Interest of any other Master Unit;
“7) To permit the Owners of [the South Development
Unit] and the [West Development] Unit to reallocate
the number of units between the [South Development
Unit] and the [West Development] Unit. This will not
increase the aggregate number of units permitted to be
constructed within these two units * * *.
“***
“10) To make other amendments to clarify, restate or
define Declarant’s Development Rights * * *.”11
In addition to the above announcement, a notice dated
December 20, 1994, was sent to the individual unit
owners inviting them to attend the special meeting.
However, the notice specifically informed the residents
that although they were welcome to attend, “voting on the

amendments is limited to the members of the various
condominium boards * * *.” Thereafter, notice was given
of a special executive board meeting to follow the special
meeting on December 28, 1994. The purpose of that
additional meeting was “to recalculate the monthly
installments for Master Common Expenses against each
Master Unit in accordance with the Amendments [being]
contemplated * * *.”
On December 28, 1994, both of the above-noticed
meetings were conducted. The minutes of the first special
meeting indicate that the individual unit owners of
America, Capella South and Harbor Houses again were
informed that they would not be permitted to vote because
they were represented at the meeting by “the Unit Owners
Executive Board Members elected by them at the
Sub–Association level by the Sub–Association Board
Members.” The minutes further reflect that Dr. Philip
Schub, one of the executive board members for Harbor
Houses, stated at the meeting that any “vote was academic
because the percentage as explained by the Chair was in
favor of the declarant.” Another executive board member,
who represented America, Dr. Frank D’Allesandro,
objected to either amending the declaration or extending
the development rights, believing that it did not conform
with Rhode Island condominium law. *125 Thereafter, he
abstained from what he deemed to be an illegal
proceeding.
During the meeting, a Sixth Amendment to the master
declaration also was discussed. That amendment would
convert the Reserved Area into a master limited common
element whose above airspace would constitute a master
unit with associated development rights.12 The converted
area would be known as the North Development Unit.
Thereafter, a vote was taken on the proposed amendments
and “[a] calculation of the votes resulted in the necessary
percentage to approve the Amendments of the Declaration
and Bylaws.”
The parties continued to disagree over the disputed
amendments to the master declaration and how those
amendments were effectuated. The record reflects that on
January 5, 1998, a tolling agreement was executed. The
accord provided that, for purposes of the agreement, any
legal action filed by the parties on or before June 30,
1998, concerning the creation of, amendments to, and
operation of the condominium property would be deemed
to “have been commenced, filed and served, for purposes
of statute of limitations, laches, waiver, estoppel or
similar defenses, on December 1, 1997.” This tolling
agreement was extended three times thereafter. The final
document indicated that any action filed on or before May
31, 1999, would be deemed to have been filed on
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December 1, 1997. Significantly, in 1998, well after the
execution of the tolling agreement, IDC constructed a
function center known as the Newport Regatta Club on
the North Development Unit/Reserved Area.
On May 29, 1999, plaintiffs filed a seven-count legal and
equitable action.13 Their complaint alleged that the voting
procedure employed to extend the development rights did
not conform with the Rhode Island Condominium Act;
consequently, they averred, the amendments extending
those rights were invalid. They further contended that
when defendants failed to exercise their development
rights on or before December 31, 1994, their reserved
interest in the undeveloped units ceased to exist, thus
implying that fee simple title then vested in plaintiffs.
On January 18, 2000, plaintiffs filed a motion for partial
summary judgment on counts 1, 2, 3, 4 and 7 of the
complaint. The defendants filed a counter-motion for
partial summary judgment seeking the Superior Court to
declare: (a) that IDC Properties, as owner of the North
West and South Development Units, has the right to
construct buildings and improvements on those areas at
any time; (b) that IDC Properties, as successor declarant,
may exercise its right to develop either or *126 both of
the North and West Development Units into
condominiums, to convert the West Development Unit
into a master common element, and to withdraw the North
development Unit from the GIS Condominium until
December 31, 2015; and (c) “that plaintiffs’ challenges to
the aforementioned rights of IDC are without merit and
are further barred by the applicable statute of limitations
and by the doctrine of laches.”
After reviewing the parties’ cross-motions for partial
summary judgment, the hearing justice granted plaintiffs’
motion and denied defendants’ motion. She determined
that G.L.1956 § 34–36.1–2.17, governing the voting
procedures required to implement amendments involving
the creation or increase of special declarant rights, was
applicable to the amendments in dispute. She found that
the master declaration violated this provision because it
permitted the disputed amendments to be implemented
with a mere 67 percent vote, rather than by the unanimous
consent of the unit owners, as specifically required by the
statute. She then determined that because the amendments
did not conform with the legislation, the one-year statute
of limitations was inapplicable. Instead, the hearing
justice found that the suit was timely within the ten-year
period of limitations for civil suits enunciated in G.L.1956
§ 9–1–13. The hearing justice also found that the tolling
agreement, which was voluntarily entered into by the
parties, precluded defendants’ affirmative defense of
laches.

In concluding her decision, the hearing justice declared
that:
“(1) the Defendant’s [sic ] right to develop Goat Island
has expired.
“(2) the alleged voting rights are null and void, and
“(3) the Master Association is without legal authority to
act on behalf of the unit owners.”
Subsequently, each side submitted proposed partial
judgments. The court accepted the partial judgment
submitted by defendants and entered it pursuant to Rules
54(b) and 57 of the Superior Court Rules of Civil
Procedure. The partial judgment declared that
“defendants’ purported extensions of its development
rights are annulled” and that because the Third, Fourth
and Fifth Amendments were improperly adopted, they
were “void ab initio and have been recorded ultra vires.”
The partial judgment also provided that:
“a) Defendants’ developments rights on Goat Island
have expired.
“b) Defendants’ alleged voting rights as exercised are
null and void.
“c) The Master Association is without legal authority to
act on behalf of the unit owners, as it did in adopting
the Third, Fourth and Fifth Amendments.”
On appeal, plaintiffs contend that the partial judgment, as
entered, did not accurately reflect the decision of the court
because it did not state that fee simple title was now
vested in plaintiffs. Although defendants dispute the
inaccuracy of the judgment, they also maintain that the
hearing justice erred in granting plaintiffs’ motion for
partial summary judgment.

II

Standard of Review
“In passing on a grant of summary judgment by a
justice of the Superior Court, this [C]ourt conducts a de
novo review.” United Lending Corp. v. City of
Providence, 827 A.2d 626, 631 (R.I.2003). This court will
uphold a trial justices’ grant of summary judgment
“[o]nly when a review of the admissible evidence viewed
[1] [2] [3]
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*127 in the light most favorable to the nonmoving party
reveals no genuine issues of material fact, and the moving
party is entitled to judgment as a matter of law.” Id.
(quoting Carlson v. Town of Smithfield, 723 A.2d 1129,
1131 (R.I.1999) (per curiam)). “[A] party who opposes a
motion for summary judgment carries the burden of
proving by competent evidence the existence of a
disputed material issue of fact and cannot rest on
allegations or denials in the pleadings or on conclusions
or legal opinions.” Id. (quoting Accent Store Design, Inc.
v. Marathon House, Inc., 674 A.2d 1223, 1225
(R.I.1996)). Consequently, we shall proceed to conduct
our de novo review of the record to determine whether
plaintiffs were entitled to judgment as a matter of law.

III

The Condominium Act
In 1982, the Legislature adopted chapter 36.1 of title 34,
entitled the Rhode Island Condominium Act (the act). The
act essentially incorporated the language contained in the
Uniform Condominium Act and was made applicable to
any condominium created in Rhode Island after July 1,
1982. See § 34–36.1–1.02(a)(1). The condominium
presently at issue was created in 1988; accordingly, the
master declaration and its purported amendments are
controlled by the act. The resolution of the issues raised in
this appeal depends, for the most part, upon our statutory
interpretation of the act, and whether the disputed master
declaration and its amendments conform with that
interpretation. First, we must address whether, as
plaintiffs assert in their brief, “the Uniform Condominium
Act is a consumer statute that regulates the terms under
which condominiums are established and managed.”
“We review de novo questions of statutory
interpretation.” Interstate Navigation Co. v. Division of
Public Utilities and Carrieres of the State of Rhode
Island, 824 A.2d 1282, 1287 (R.I.2003) (citing Stebbins v.
Wells, 818 A.2d 711, 715 (R.I.2003)). “When construing
a statute ‘our ultimate goal is to give effect to the purpose
of the act as intended by the Legislature.’ ” Id. (quoting
Oliveira v. Lombardi, 794 A.2d 453, 457 (R.I.2002)). “In
construing statutes, this Court ‘adhere[s] to the basic
proposition of establishing and effectuating the intent of
the Legislature [, * * * which] is accomplished from an
examination of the language, nature, and object of the
statute.’ ” In re Estate of Gervais, 770 A.2d 877, 880
(R.I.2001) (per curiam) (quoting State v. Pelz, 765 A.2d
[4] [5] [6] [7] [8]

824, 829–30 (R.I.2001)). “If the language of a statute is
clear on its face, then its plain meaning must generally be
given effect.” Id. (quoting Skaling v. Aetna Insurance Co.,
742 A.2d 282, 290 (R.I.1999)). Nonetheless, “[i]t is a
well-known maxim of statutory interpretation that this
Court ‘will not construe a statute to reach an absurd [or
unintended] result.’ ” Id. (quoting Hargreaves v. Jack,
750 A.2d 430, 435 (R.I.2000)).
When it enacted the act, the Legislature authorized and
directed the secretary of state to insert the official
comments to the Uniform Condominium Act (1980).
Unless the statutory language clearly and expressly states
otherwise, those comments are to be used as guidance
concerning the legislative intent in adopting the chapter.
See Compiler’s Notes to § 34–36.1–1.01 (citing P.L.1982,
ch. 329, § 3).14 In addition, *128 “any right or obligation
declared by this chapter is enforceable by judicial
proceeding” and the remedies “shall be liberally
administered * * *.” Section 34–36.1–1.12.
“The Act as a whole contains a strong consumer
protection flavor * * *.” One Pacific Towers
Homeowner’s Association v. HAL Real Estate
Investments, Inc., 148 Wash.2d 319, 61 P.3d 1094, 1100
(2002) (observing that the Washington Condominium Act
significantly corresponds to the Uniform Condominium
Act). That is because, “[o]ne of the reasons the Uniform
Act was created was that there was a perceived need for
additional consumer protection.” Id. Furthermore,
“[w]hen there exists a dominance of control by one
owner, it becomes more important to allow minority
owners greater participation in the administration of the
commonly owned property, and increases the need for the
majority owner to follow all the statutes and the
declaration.” Artesani v. Glenwood Park Condominium
Association, 750 A.2d 961, 963 (R.I.2000) (per curiam).
Section 34–36.1–1.04 states that, “[e]xcept as expressly
provided in this chapter,” any agreements to vary the
provisions or waive the rights conferred by the statute are
prohibited. See also Commissioners’ Comment to §
34–36.1–1.04 (stating that “this section adopts the
approach of prohibiting variation by agreement except in
those cases where it is expressly permitted by the terms of
the Act itself”). Consequently, “[i]n many instances * * *
provisions of the Act may not be varied, because of the
need to protect purchasers, lenders, and declarants.” Id.
“One of the consumer protections in this Act is the
requirement for consent by specified percentages of unit
owners to particular actions or changes in the
declaration.” Id. Accordingly, “[i]n order to prevent
declarants from evading these requirements by obtaining
powers of attorney from all unit owners, or in some other
[9]
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fashion controlling the votes of unit owners, this section
forbids the use by a declarant of any device to evade the
limitations or prohibitions of the Act or of the
declaration.” Id. (Emphasis added.) The Rhode Island
Condominium Act is a consumer protection statute.

The Third, Fourth and Fifth Amendments
The defendants appeal the hearing justice’s
determination that the Third, Fourth and Fifth
Amendments were void ab initio. These amendments
purportedly extended IDC’s deadline to develop the South
and West Development Units and to exercise its rights to
the Reserved Area from December 31, 1994, to December
31, 1999. The defendants maintain that the amendments
were approved validly through unanimous votes by the
six master condominium unit owners in accordance with
the act, and that the hearing justice erred in finding that
statute required the unanimous consent of the
sub-condominium unit owners. We disagree.
[10]

Section 34–36.1–2.17(d) provides:
“Except to the extent expressly permitted or required
by other provisions of this chapter, no amendment may
create or increase special declarant rights, increase the
number of units, change the boundaries of any unit, the
allocated interests of a unit, or the uses to which *129
any unit is restricted, in the absence of unanimous
consent of the unit owners.”15
Section 34–36.1–2.05(a)(8) provides that condominium
declarations must contain:
“A description of any development rights and other
special declarant rights * * * reserved by the declarant,
together with a legally sufficient description of the real
estate to which each of those rights applies, and a time
limit within which each of those rights must be
exercised [.]” (Emphasis added).
Special declarant rights are defined as:
“rights reserved for the benefit of a declarant to:
“***
any

development

right

“(vi) To make the condominium subject to a master
association, (§ 34–36.1–2.20) * * *.” Section
34–36.1–1.03(26).
The reserved right to develop both the South and West
Development Units therefore constituted special declarant
rights under the act. Consequently, any amendment to
increase these special declarant rights, such as an
extension of the time limit to exercise declarant’s
development rights, was subject to the unanimity
requirements mandated by § 34–36.1–2.17(d).

IV

“(ii) To exercise
34–36.1–2.10),

“***

(§

According to the master declaration, the successor
declarant (IDC Properties), retained development rights in
the South and West Development Units, as well as its
rights in the Reserved Area, until December 31, 1994.
Since development rights are special declarant rights, it
follows that any attempt to extend development rights was
subject to the statutory requirement that unanimous
consent of the owners be obtained pursuant to §
34–36.1–2.17(d).16
The defendants maintain that this unanimous consent
requirement was fulfilled when the amendments were
passed by a unanimous vote of the master condominium
unit owners. They argue that the sub-condominium unit
owners were represented at the relevant meetings by their
sub-condominium board members. As previously noted,
the master declaration defines a “unit owner” as “the
Declarant or other person or persons owning a Unit of a
Sub–Condominium * * *.” Unlike the master declaration,
however, the act makes no distinction between master
condominium *130 unit owners and sub-condominium
unit owners. Instead, a “unit owner” is defined in the act
as:
“a declarant or other person who owns a unit, or a
lessee of a unit in a leasehold condominium whose
lease expires simultaneously with any lease, the
expiration or termination of which will remove the unit
from the condominium, but does not include a person
having an interest in a unit solely as security for an
obligation.” Section 34–36.1–1.03(29).
It is clear from the foregoing language that the owner of a
sub-condominium unit constitutes a unit owner for
purposes of the act. Under the act, unit owners are given
the right to vote upon any amendments to special
declarant rights; however, under the master declaration’s
definition of owners and unit owners, owners of a
sub-condominium unit are prohibited from casting such
votes except through the declarant-controlled master
association. Considering the clear and unequivocal
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language of § 34–36.1–2.17(d) requiring unanimous
consent to any increase of special declarant rights,
coupled with the strong consumer protection aspect of
that section, there is no doubt that the Legislature
intended to protect plaintiffs, as unit owners, from
amendments favoring the declarant made without their
consent. Thus, we hold that the master declaration
prohibition on voting is precisely the type of artifice or
device that the statute proscribes and that the voting
scheme at issue is inconsistent with the act.
The record reveals that even the master declaration itself
contravened
§
34–36.1–2.17(d)
by
permitting
amendments to the special declarant rights through a vote
of only 67 percent of the master condominium unit
owners and sub-association board members rather than
through the unanimous consent of the individual unit
owners required by the statute. More importantly,
however, the Third, Fourth and Fifth Amendments were
passed without any votes from the individual unit owners
because only the master condominium unit owners and
the sub-association board members were permitted to vote
to extend IDC Properties’ special declarant rights.
Furthermore, the record reveals that the individual unit
owners did not even receive notice of the special meetings
for purposes of discussing and voting upon the Third and
Fourth Amendments.
Thus, we conclude that the voting procedure employed at
the special meetings improperly deprived the individual
unit owners of their statutory right to give consent.
Consequently, the hearing justice did not err in declaring
that the Third, Fourth and Fifth Amendments were void
ab initio and that the declarant’s development rights had
expired after December 31, 1994.17

*131 V

The Reserved Area
Under the terms of the master declaration, the land
underlying the Reserved Area was converted into a master
common element subject either to conversion into a
limited master common element or to complete
withdrawal from the GIS Condominium on or before
December 31, 1994. Conversion into a limited master
common element would transform the airspace above the
land into a declarant-owned master unit with associated
development rights. On December 29, 1994, the declarant
recorded the Sixth Amendment making such a

conversion.18
The plaintiffs do not challenge the propriety of the Sixth
Amendment, maintaining that defendants had a unilateral
right to convert the Reserved Area from a master common
element into a limited master common element with
associated development rights. However, as with the
development rights in the South and West Development
Units, we believe that those rights automatically expired
when the declarant failed to exercise them on or before
December 31, 1994.

VI

Ownership of the Disputed Parcels
Now that it has been determined that IDC’s development
rights expired after December 31, 1994, the next issue to
be addressed is the ownership of the disputed parcels of
land. The plaintiffs maintain that because all of the
parcels were common elements in the GIS Condominium,
title to the parcels had always vested in the unit owners
subject to divestment by the declarant through the proper
exercise of its development rights. They contend that
when the declarant’s development rights expired, its
interests in the parcels ceased to exist and that,
consequently, the hearing justice erred in failing to
declare that title to the parcels was vested in the unit
owners in fee simple.
The defendants contest these claims. They assert that the
disputed parcels of land were, and still are, limited master
common elements allocated for the exclusive use of the
declarant-owned master units that occupy the above
airspace.19 They maintain that such master units constitute
real estate under the act and that even if the declarant’s
development rights expired after December 31, 1994, its
improvement rights in its master units did not, and could
not, expire. In other words, even if its rights to develop
had ceased, it *132 maintained its right to improve the
real estate in its capacity as owner.
Development rights are defined as:
“any right or combination of rights reserved by a
declarant in the declaration to:
“(A) Add real estate to a condominium,
“(B) Create units, common elements, or limited
common elements within a condominium,
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“(C) Subdivide units or convert units into common
elements, or
“(D) Withdraw real estate from a condominium.”
Section 34–36.1–1.03(11).
Under the act, “real estate” is:
“any leasehold or other estate or interest in, over, or
under land, including structures, fixtures, and other
improvements and interests which by custom, usage, or
law pass with a conveyance of land though not
described in the contract of sale or instrument of
conveyance. ‘Real estate’ includes parcels with or
without upper or lower boundaries, and spaces that may
be filled with air or water.” Section 34–36.1–1.03(24).
The defendants contend that, according to the act,
ownership of a master unit necessarily is ownership of
real estate because it constitutes an interest in the airspace
over the land. They maintain that the construction of a
building within a master unit merely represents an
improvement to the real estate and does not, therefore, fit
within the statutory definition of a development right.
Even if we were to accept defendants’ assertion that a
master unit in the airspace above a third-party owned
unimproved lot with development rights is, in fact, real
estate for purposes of the Act,20 we do not accept their
tortured conclusion that the construction of a building
upon that lot is merely an improvement, rather than the
exercise of a development right. Indeed, such an
“improvement” constitutes one of the specific
development rights reserved in the master agreement.
Because the declarant’s proposed construction effectively
would subdivide the so-called master unit into smaller
residential units, it falls squarely within §
34–36.1–1.03(11)(B)’s definition of development rights.
As discussed above, those rights expired after December
31, 1994.
[11]
Under the master declaration, the GIS Condominium
consists of one large tract of land. Although defendants
assert that the condominium is composed of separate lots,
nothing in the record suggests that the parcel is divisible
or contains more than one legal lot. See Dibiase v.
Jacovowitz, 43 Mass.App.Ct. 361, 682 N.E.2d 1382, 1383
(1997). The master declaration granted the declarant a
limited period to develop certain parcels of land within
the condominium, but it could not convey title to the
airspace if the development rights were not exercised.
Because the master declaration “described the entire
parcel of land from the outset, * * * the entire parcel * * *
was common area from the time the master [declaration]
was recorded * * *.” Id. at 1385.21 Thereafter, the land

never was subdivided and when the development rights
expired, the disputed portions vested in fee simple in “the
unit owners as tenants in common in proportion to their
respective undivided *133 interests.” Id. Considering that
all the underlying land constituted common property, we
conclude that when the associated development rights
expired, so also did all of the declarant’s rights in the
master units. Accordingly, the hearing justice should have
declared that title to the disputed property vested in the
individual unit owners in fee simple.22

VII

The Statute of Limitations
The defendants maintain that plaintiffs’ challenge to the
amendments was not timely filed pursuant to §
34–36.1–2.17(b); accordingly, they assert that the claim
should have been dismissed for failure to comply with the
one-year statute of limitation.
In her decision, the hearing justice rejected this claim. She
noted that section 34–36.1–2.17(b) prohibited any
increase in special declarant’s rights without the
unanimous consent of the unit owners and that because
“the challenged amendment was not adopted in
conformance with the procedures” set out by the statute,
the statute of limitations did not apply. Instead, she found
plaintiffs’ action to be timely pursuant to § 9–1–13(a),
which has a ten-year limitation period for civil actions.
Although we affirm the hearing justice on this issue, we
do so on a ground different to that enunciated by the
hearing justice. See United Lending Corp., 827 A.2d at
634.
[12]

Section 34–36.1–2.17(b) provides that:
“No action to challenge the validity
of an amendment adopted by the
association pursuant to this section
may be brought more than one year
after the amendment is recorded.”

However, when, as here, the amendment being challenged
is determined to be void ab initio, the one-year statute of
limitations does not apply to any subsequent action taken
by an interested party. See Theta Properties v. Ronci
Realty Co., 814 A.2d 907 (R.I.2003). Consequently, the
hearing justice did not err in rejecting defendants’ statute
of limitations defense.
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agreement provided that any legal action filed by the
parties on or before June 30, 1998, with respect to the
creation of, amendment to, and operation of the
condominium property, would be deemed to “have been
commenced, filed and served, for purposes of statute of
limitations, laches, waiver, estoppel or similar defenses,
on December 1, 1997.” The final agreement continued the
applicability of the presumed December 1, 1997 filing
date to all actions filed on or before May 31, 1999.

VIII

The Laches Defense
The defendants have also raised the affirmative defense of
laches in the proceedings below, contending that this
doctrine should bar plaintiffs’ challenge to the Reserved
Area because the plaintiffs sat on their rights while
defendants invested heavily in developing the parcel into
a function center known as the Newport Regatta Club.
The hearing justice rejected defendants’ assertions,
finding that the claim was precluded by the tolling
agreement that was willingly entered into by the parties.
The defendants assert that the hearing justice erred in
denying their laches defense because it was not waived by
the tolling agreement.

Despite the fact that the tolling agreement specifically
acknowledged and contemplated the possibility that
plaintiffs might file the instant civil suit, and while the
agreement was still in full force and effect, defendants
knowingly invested substantial sums of money in the
Reserved Area by constructing the Newport Regatta Club
in 1998. Given that fact, defendants cannot now contend
that the present action, filed on May 28, 1999, constituted
an unreasonable delay upon which they detrimentally
relied for purposes of invoking the laches doctrine as an
affirmative defense. Consequently, the hearing justice
properly rejected defendants’ argument on this issue.

“Laches is an equitable defense that involves not
only delay but also a party’s detrimental reliance on the
status quo.” Adam v. Adam, 624 A.2d 1093, 1096
(R.I.1993) (citing Grissom v. Pawtucket Trust Co., 559
A.2d 1065 (R.I.1989)). “Mere delay alone is not enough,
the delay must be unreasonable.” Adam, 624 A.2d at
1096. That is because,

[13] [14]

*134 “Laches, in legal significance, is not mere delay,
but delay that works a disadvantage to another. So long
as parties are in the same condition, it matters little
whether one presses a right promptly or slowly, within
limits allowed by law; but when, knowing his rights, he
takes no steps to enforce them until the condition of the
other party has, in good faith, become so changed that
he cannot be restored to his former state, if the right be
then enforced, delay becomes inequitable and operates
as an estoppel against the assertion of the right. The
disadvantage may come from loss of evidence, change
of title, intervention of equities and other causes, but
when a court sees negligence on one side and injury
therefrom on the other, it is a ground for denial of
relief.” Id. (quoting Chase v. Chase, 20 R.I. 202,
203–04, 37 A. 804, 805 (1897)).
Although defendants correctly assert that they did not
waive laches as an affirmative defense when they signed
the tolling agreement, they cannot avail themselves of that
defense under the circumstances in this case. The record
reveals that defendants knowingly and willingly entered
into the tolling agreement and thereafter agreed to extend
it on three separate occasions. The original tolling
[15]

IX

Accounting
The defendants contend that they continued to pay
common expenses on the disputed parcels after the
December 31, 1994 development rights deadline had
passed and the property vested in the unit owners in fee
simple.23 Furthermore, they assert that they made a
considerable investment in developing the Newport
Regatta Club. The defendants now maintain that these
financial considerations should weigh heavily in their
favor because, otherwise, plaintiffs would benefit from a
considerable and inequitable windfall should they prevail
upon appeal.
We have stated previously that “[o]ne who knows
of a claim to land which he [or she] proposes to use as his
[or her] own, proceeds at his [or her] peril if he [or she]
goes forward in the face of protest from the claimant and
places structures *135 upon the land.” Renaissance
Development Corp. v. Universal Properties Group, Inc.,
821 A.2d 233, 238 (R.I.2003) (citing Ariola v. Nigro, 16
Ill.2d 46, 156 N.E.2d 536, 540 (1959)). That is because
“the duty of the courts is to protect rights, and innocent
complainants cannot be required to suffer the loss of their
rights because of the expense to the wrongdoer.” Id. In
[16] [17]
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reviewing defendants’ assertions that plaintiffs should not
benefit from defendants’ development of the Newport
Regatta Club, we observe that defendants commenced
such development with full knowledge of plaintiffs’
claims and after they voluntarily entered into the tolling
agreement. Considering that they developed the Reserved
Area at a time when they were on notice that their right to
do so was in dispute, we conclude that they constructed
the parcel at their peril and cannot now contend that
equity should prevent plaintiffs from prevailing because
of their expenditures.
However, with respect to the defendants’ payments of
common expenses on the disputed parcels after the
declarant’s development rights had expired, we concur
that to permit the plaintiffs to enjoy the benefits of such
expenditures would constitute an inequitable windfall.
However, we do not agree that this should form the basis
for denying the plaintiffs’ appeal and, instead, we remand
the matter to the Superior Court for an accounting on this
issue.24

X

Conclusion
Consequently, and for the foregoing reasons, the
plaintiffs’ cross-appeal is granted and the defendants’
cross-appeal is denied. The papers are remanded for the
entry of a partial judgment consistent with this opinion
and for a trial on the remaining issues.

FLANDERS, Justice, dissenting.

(2) By holding that individual unit owners—whose
condominium associations were part of a master
condominium association, but who were not entitled to
elect the executive board of that master association or to
vote on other master association matters—nevertheless
were entitled to vote on proposed amendments to the
condominium declaration for the master association, even
though the act expressly provides that “[t]he rights and
responsibilities of unit owners * * * apply in the conduct
of the affairs of a master association only to those persons
who elect the board of a master association.” Section
34–36.1–2.20(d); and
(3) By unjustifiably divesting defendants (collectively,
IDC), of the three condominium units that they own in the
GIS master condominium, and by judicially converting
those units—including a unit *136 containing a
multimillion-dollar commercial banquet facility and
regatta club located on prime waterfront property—into
property owned by individual condominium unit owners
in other condominiums, merely because in 1994 IDC
supposedly failed to exercise or extend its development
rights in a technically proper manner when acting in its
capacity as the declarant of the GIS condominium.
As amplified below, I believe that the majority’s
erroneous holdings in this case stem from its efforts to
advance what it believes to be the interests of “consumer
protection”
in
connection
with
condominium
developments such as this one. Proclaiming that the
voting procedures used by the GIS master condominium
association to adopt the challenged amendments to the
GIS condominium declaration were “precisely the type of
artifice or device that the [condominium] statute
proscribes,” the majority overlooks the fact that the
applicable condominium law expressly allowed the GIS
master association to use such voting procedures and for
IDC to acquire, develop, operate, and improve the GIS
condominium exactly as it has proceeded to do in this
case.

Most respectfully, and with the utmost regret for having
to say so, I am of the opinion that the majority’s decision
in this case repeatedly misinterprets the Rhode Island
Condominium Act (act), G.L.1956 chapter 36.1 of title
34. It does so:
(1) By allowing the plaintiff condominium associations to
maintain this lawsuit challenging the validity of
amendments to a condominium declaration even though
they failed to file this action until long after the one-year
period for doing so expired under the applicable statute of
limitations;

I

The Act’s One–Year Statute of Limitations Barred the
Plaintiffs’ Claims Challenging the Validity of the 1994
Amendments to the GIS Condominium Declaration
IDC recorded the Fifth Amendment to the GIS declaration
on December 29, 1994. The plaintiffs did not file this
action challenging its validity until May 29, 1999,
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approximately four years and five months after the
applicable one-year statute of limitations period expired.
See § 34–36.1–2.17(b) (“No action to challenge the
validity of an amendment adopted by the association
pursuant to this section may be brought more than one
year after the amendment is recorded.”).
Assuming, arguendo, that the parties’ tolling
agreement—deeming this action to have been filed on
December 1, 1997—was valid and enforceable, it still
would avail plaintiffs nothing because the stipulated filing
date of December 1, 1997, occurred more than one year
after IDC publicly filed the last of the challenged 1994
amendments to the GIS condominium declaration.
The majority’s opinion simply disposes of this one-year
statute of limitations by declaring that actions challenging
the validity of amendments that are alleged to be invalid
ab initio are not subject to the one-year limitation period
specified in the act for challenging the validity of
amendments. As legal authority for this remarkable
conclusion, the majority cites to our recent decision in
Theta Properties v. Ronci Realty Co., 814 A.2d 907
(R.I.2003) (Theta ), even though that case provides no
support whatsoever for such a proposition.
Theta holds that service of process on a dissolved
corporation after the statutory period for doing so had
expired is void ab initio and that the period to accomplish
such service of process cannot be extended by retroactive
legislation enacted after the statutory period for initiating
such service has expired. Theta, 814 A.2d at 913. But
Theta provides no support whatsoever for the proposition
that claims challenging the validity of amendments to a
condominium declaration, which are alleged to be void ab
initio, are exempt from the applicable statute of
limitations. Indeed, if Theta has any application
whatsoever to this case—and it has none—it would be
that, after a statutory period for suing a party has expired,
any attempt to do so should be declared void ab initio and
deemed of no legal consequence whatsoever—at least
*137 when, as here, defendants have invoked this defense
in their answer and vigorously argued it to the trial court
and to this Court. Thus, based on Theta and on other cases
holding that the expiration of an applicable statute of
limitations is a valuable property right that cannot be
revived on an ex post facto basis, plaintiffs’ attempt to sue
IDC based on the alleged invalidity of the 1994
amendments should have been declared void ab initio.
I have great difficulty with the majority’s holding to the
contrary on this point. Is not a claim alleging that an
amendment to a condominium declaration is void ab
initio a claim that challenges the validity of the

amendment? Is not a claim alleging that an amendment is
void because it was adopted in a procedurally invalid
manner a claim challenging the validity of the
amendment? If a claim that an amendment is void ab
initio is not subject to the one-year period for filing claims
challenging the validity of an amendment, then what type
of claim challenging the validity of an amendment is
subject to the one-year period?
Just to pose such questions is to expose the underlying
problem with the Court’s holding that plaintiffs’ claims
challenging the validity of amendments that are alleged to
be void ab initio are exempt from the act’s one-year
period for challenging the validity of amendments to
condominium declarations.
But this is not simply a matter of logic and of interpreting
statutes according to their plain meaning. The interests of
basic fairness also argue in favor of applying the one-year
statute of limitations period to bar these claims. Although
plaintiffs were fully aware in 1994 of the fact that they
needed to attack the validity of these amendments within
one year of their recording, their board representatives
voted in favor of the amendments while the associations
sat on their hands until May 1999 without taking any legal
action to invalidate them. In the interim, while they
dawdled and while they obtained the benefit of the many
thousands of dollars in condominium fees paid by IDC as
the owner of three of these master GIS condominium
units, IDC justifiably acted in reliance for years on the
validity of the amendments in question. In its separate
capacities as the declarant of the GIS condominium and
as the owner of various condominium units on Goat
Island, IDC sold condominium units, acquired ownership
interests in units, approved budgets, maintained common
areas, paid assessments, granted mortgages to banks, and
committed millions of dollars toward building, opening,
and operating the Newport Regatta Club on the premises
of the north, or reserved, master unit of the GIS
condominium.
Thus, even if the applicable statute of limitations had not
expired many years before plaintiffs filed this lawsuit, the
doctrine of laches would appear to estop them from
challenging the validity of these amendments. So many
changes in position have occurred—affecting so many
people and so many financial institutions and so much
invested capital—that it is grossly unfair and unjust for
plaintiffs to be allowed to undo all that has happened at
this project with respect to the property involved so long
after their representatives voted in favor of the
amendments and the GIS master association lawfully
adopted them.
“So long as parties are in the same condition, it matters
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little whether one presses a right promptly or slowly,
within limits allowed by law; but when, knowing his
rights, he takes no steps to enforce them until the
condition of the other party has, in good faith, become
so changed that he cannot be restored to *138 his
former state, if the right be then enforced, delay
becomes inequitable and operates as an estoppel
against the assertion of the right.” Pukas v. Pukas, 104
R.I. 542, 546, 247 A.2d 427, 429 (1968) (quoting
Chase v. Chase, 20 R.I. 202, 204, 37 A. 804, 805
(1897)).

amendments. Nevertheless, the majority holds that these
amendments were invalid and void ab initio because the
owners of individual sub-condominium units in the
America, Capella, and Harbor Houses condominiums
were not given any direct notice of or opportunity to vote
on such amendments. Consequently, says the majority,
IDC never lawfully extended its development rights for
the GIS condominium beyond December 31, 1994, the
date when they were scheduled to expire under the First
Amended and Restated Declaration of Condominium,
GIS.

The majority counters this suggestion of laches by
referring to the fact that IDC proceeded to build the
Regatta Club on the north unit in 1998—knowing that
plaintiffs still might file a lawsuit at some later date that
would challenge IDC’s right to do so as of December 1,
1997. But even December 1, 1997 was more than two
years after the one-year statute of limitations for filing
such an action had expired and more than three years after
the GIS master association adopted the amendments in
question! Moreover, plaintiffs have not challenged the
validity of the amendment that created the unit on which
the Regatta Club sits and that vested IDC with ownership
of that unit. Thus, even if the one-year statute of
limitations did not bar plaintiffs’ claims, which it clearly
did, I still would reverse and remand this case for trial to
decide whether IDC so changed its position in reliance on
the validity of the amendments that it would be
inequitable to allow plaintiffs to maintain this lawsuit as if
it had been filed on December 1, 1997.

The majority’s rationale for this holding is that each of the
more than 150 individual owners of the condominium
units located in the America, Capella, and Harbor House
condominiums (the so-called sub-condominium owners)
failed to receive individual notice or the individual
opportunity to cast a direct vote on whether to adopt the
challenged amendments to the GIS condominium
declaration. But given the undisputable fact that none of
these individual owners of sub-condominium units owned
or controlled any of the GIS master units, and given that
they were not entitled to elect the board of the GIS master
association when those votes occurred—much less to vote
on amendments to a different condominium declaration
from the one in which they owned one or more
units—this was scarcely remarkable, let alone an
actionable violation of the act. What the majority chooses
to ignore in its analysis of the votes on the 1994
amendments *139 to the GIS condominium declaration is
that the GIS condominium was organized as a master
association, as § 34–36.1–2.20 of the act expressly
authorized. As such, its five master condominium units
composed a master condominium association whose
representatives elected a master condominium executive
board and held master association meetings at which,
inter alia, they voted on and adopted amendments to the
GIS condominium declaration. Thus, pursuant to §
34–36.1–2.20(d),

II

Because the Voting Procedures Used to Adopt the
1994 Amendments to the GIS Condominium
Declaration Were Valid, IDC Lawfully Extended Its
Development Rights to December 31, 2015
In 1994, representatives of the five master units
comprising the GIS condominium association attended
GIS master association meetings at which they voted on
and unanimously approved, inter alia, the Third, Fourth,
and Fifth Amendments to the GIS condominium
declaration. Three of these units were multi-unit
condominiums governed by executive boards of the
plaintiff condominium associations. Each of the plaintiff
condominium
associations,
through
its
board
representatives, received notice of the GIS master
association meetings and voted in favor of the proposed

“[t]he rights and responsibilities of unit owners with
respect to the unit owners’ association set forth in §§
34–36.1–3.03
[executive
board
members],
34–36.1–3.08—34–36.1–3.10 [meetings, quorums, and
voting] and 34–36.1–3.12 [conveyance or encumbrance
of common elements] apply in the conduct of the
affairs of a master association only to those persons
who elect the board of a master association, whether or
not those persons are otherwise unit owners within the
meaning of this [act ].” (Emphasis added.)
In other words, in master associations such as the one
created for the GIS condominium, “the rights of notice,
voting, and other rights enumerated in the [a]ct are
available only to the persons who actually elect the
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[master association] board.” Commissioners’ Comment 5
to § 34–36.1–2.20(d) of the act. With respect to the GIS
master association, those persons were IDC, the owner of
two of the GIS condominium master units, and, in the
case of the GIS master units consisting of the America,
Capella, and Harbor House condominiums, a
representative of each condominium association’s
executive board, with each master unit’s representative
being entitled to cast one undivided vote, weighted
according to the size of the land area that each master unit
encompassed. Such a representative voting arrangement
for the GIS master condominium association and GIS
master units is entirely consistent with and permitted by
the act—especially given the fact that three of the GIS
master units were themselves condominiums owned by
multiple individual owners of units in these
condominiums. Thus, § 34–36.1–3.10(a), entitled
“Voting,” provides:
“If only one of the multiple owners of a unit is present
at a meeting of the [condominium] association, that
person is entitled to cast all the votes allocated to that
unit. If more than one of the multiple owners are
present, the votes allocated to that unit may be cast
only in accordance with the agreement of a majority in
interest of the multiple owners, unless the declaration
expressly provides otherwise.” (Emphases added.)
Several points should be noted with respect to this
provision. First, it expressly acknowledges the fact that
voting does not have to proceed on a one-vote-per-unit
basis, which the majority deems to be required. Rather, it
contemplates that the condominium declaration may
provide for the manner in which “votes [are] allocated to
that unit.” Second, the act speaks to who is entitled to cast
the votes allocated to multi-owner units in a given
condominium, such as the three master units in the GIS
condominium, (namely, the America, Capella, and Harbor
Houses condominiums). Multiple sub-condominium unit
owners owned these three master units of the GIS
condominium when the votes in question were cast in
1994 at the GIS master association meetings in favor of
the various amendments to the GIS declaration. Most
significantly, given that more than one of the multiple unit
owners of the America, Capella, and Harbor Houses
master units were present at the challenged meetings of
the GIS condominium association, “the votes allocated to
that unit [by the declaration] may be cast only in
accordance with the agreement of a *140 majority in
interest of the multiple owners, unless the declaration
expressly provides otherwise.” Section 34–36.1–3.10(a).
(Emphasis added.) Here, the declaration expressly
provided otherwise, stating that each master unit in the
GIS condominium would be entitled to cast one undivided
vote weighted according to the land area covered by each

unit.
Thus, far from “evad[ing] the limitations or prohibitions
of [the act],” which § 34–36.1–1.04 forbids declarants
from doing, Globe Manufacturing, the original declarant
of the GIS condominium declaration, was entitled by the
act to prescribe a representative voting procedure for
multiple unit owners of a single master unit in the GIS
master
condominium
association.
Indeed,
the
Commissioners’ Comments to § 34–36.1–1.04
specifically describe the voting requirements in §
34–36.1–2.20 (master associations) as one of the
provisions in the act that can be varied by the declaration.
Even § 34–36.1–2.17(d), providing that amendments to
declarations that enlarge special declarant rights require
the unanimous consent of the unit owners, contains an
exception allowing contrary voting arrangements “to the
extent expressly permitted or required by other provisions
of this [act].” Section 34–36.1–2.20, pertaining to the
voting requirements for master associations, is one such
provision.
For these reasons, the individual sub-unit owners of the
plaintiff condominium associations were not entitled to
cast individual votes on amendments to the GIS
declaration. What the majority fails to acknowledge is
that, even though
“[a] variety of sections [of the act] enumerated in
subsection [§ 34–36.1–2.20](d) provide certain rights
and powers to unit owners in their dealings with their
[condominium] association[,][i]n the affairs of the
master association, however, it would be incongruous
for the unit owners to maintain those same rights if
those unit owners were not in fact electing the master
board. Thus, for example, the question of election of
directors, meetings, notice of meetings, quorums, and
other matters enumerated in those sections would have
little meaning if those sections were read literally when
applied to a master board which was not elected by all
members of the condominiums subject to the master
board. For that reason, the rights of notice, voting, and
other rights enumerated in the [a]ct are available only
to the persons who actually elect the [master] board.”
Commissioners’ Comment 5 to § 34–36.1–2.20(d).
(Emphases added.)
Apparently finding the above-described incongruity no
bar to extending such rights to other persons, the majority
proceeds to accord voting rights in master associations
such as GIS not just to the persons who elect the GIS
master board, but also to each and every
sub-condominium unit owner on Goat Island. In sum,
then, the majority’s opinion pays no heed to the fact that,
under the act, special voting rules apply to master
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condominium associations such as the one created for the
GIS condominium. Sinking into the quicksand of voting
provisions that are simply inapplicable under the act to
master associations, the majority fails to acknowledge the
existence of these master-association provisions and their
related commentary, let alone the dispositive fact that the
GIS condominium was organized as a master association.
Instead, it proceeds to affirm the Superior Court’s
invalidation of votes that were taken in complete accord
with the act and with its voting provisions dealing with
master condominium associations such as this one.
*141 In the end, only by ignoring the fact that, when the
votes in question occurred in 1994, the GIS condominium
was in fact organized as a master condominium
association, comprising five different master units (three
existing condominiums owned by multiple owners of
individual units in these condominiums and two
undeveloped parcels owned by IDC), can the majority
conclude that the votes in question were void ab
initio—even though the owners of individual units in
different condominiums from the GIS condominium were
not entitled by law to vote on these amendments to the
GIS master declaration and even though the boards of the
plaintiff associations cast their votes in favor of the
amendments.25
The trouble I have with the majority’s holding becomes
clear with just a moment’s reflection upon the factual
circumstances of this case:
• Under the provisions of the act and the relevant
condominium
documents,
the
owners
of
sub-condominium units within the America, Capella,
and Harbor Houses condominiums never were
entitled to cast individual votes on matters pertaining
to the GIS condominium and its master association.
Therefore, by what rationale or authority can they
possibly be entitled to individual votes at master
association meetings in connection with amendments
to the declaration for the GIS condominium?
• The GIS condominium declaration did not create
the units in the America, Capella, and Harbor Houses
condominiums; rather, the declarations for plaintiffs’
separate condominium associations created them.
• Neither the act nor any condominium declaration
ever afforded the sub-condominium unit owners any
individual voting rights with respect to the GIS
condominium, the GIS master condominium
association, or the GIS condominium declaration. On
the contrary, the relevant condominium documents
and applicable provisions of the act always informed
plaintiffs and any sub-condominium unit owners that

they were not entitled to cast individual votes on GIS
condominium and master association matters.
• Sub-condominium unit owners paid no
condominium fees with respect to any such
privileges that belonged to the persons who were
entitled to vote on GIS master association matters.
If the majority were correct in its conclusion that the 1994
votes to amend the GIS declaration were void ab initio
because more than 150 sub-condominium unit owners
were entitled to a direct individual *142 vote thereon,
then every vote taken by the GIS master condominium
association for the last fourteen years—including every
election that has been conducted, every budget that has
been approved, and every amendment to the GIS
declaration from day one—is also void ab initio.
Ironically, because (according to the majority) the
one-year statute of limitations does not apply to lawsuits
asserting that amendments to condominium declarations
were void ab initio, this means that only the original
declaration for the GIS condominium—providing for the
declarant’s
development
rights
to
expire
in
2037—remains intact, thereby mooting plaintiffs’ efforts
to stymie IDC from developing the property it owns on
Goat Island.
In sum, I would hold that IDC duly extended its
development rights to the year 2015 with respect to the
master units it owns in the GIS condominium because the
1994 amendments that extended those rights received the
unanimous consent of the representatives of the GIS
master unit owners, including the plaintiffs who were
among “those persons who elect the board of [the GIS]
master association.” Section 34–36.1–2.20(d). Thus, I
would reverse the Superior Court judgment finding that
their votes were void ab initio.

III

Even If Defendants’ Development Rights Had Expired
in 1994, They Still Were Entitled to Construct
Improvements on Their Three Units; In Any Event,
There Is No Justification for Holding That the
Expiration of a Declarant’s Development Rights
Means That the Declarant Forfeits Its Ownership in
Any Units That Were Subject to Such Rights to Other
Unit Owners in the Condominium
Even if IDC’s development rights had expired in 1994, it
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was still entitled under the act to construct improvements
within the three GIS condominium units that it owned.
See § 34–36.1–2.11 (allowing unit owners to construct
improvements to their units). In any event, there is no
justification whatsoever for the majority’s holding that the
expiration of IDC’s development rights means that it
forfeited its fee simple ownership of those units that were
the subject of such development rights and that legal title
to such units should be transferred to the individual unit
owners of plaintiffs’ condominium associations.
As unjustified and as bewildering as are the majority’s
rulings on the validity of the amendments to the GIS
declaration and on the timeliness of plaintiffs’ claims
challenging their validity, by far the most egregious and
unsupportable portion of the majority’s opinion concerns
the draconian consequences it visits on defendants for not
properly extending or exercising their development rights
before they supposedly expired (as the majority now
decrees in 2004) on December 31, 1994. Here we are, ten
years down the road from the date when the majority says
that IDC’s development rights expired. The majority now
holds that, because these rights expired in 1994,
IDC—per the majority’s ipse dixit—no longer owns the
north, south, and west master units, much less any
improvements it constructed thereon, that are part of the
GIS master condominium. In summarily divesting IDC of
its Goat Island property, including the Regatta Club, one
of Newport’s crown-jewel properties, without awarding it
any just compensation—an action that can only be
described as unwarranted—the majority has bestowed this
award on litigants who are not entitled to such a remedy.
Even the trial justice could not bring herself to order the
confiscatory relief that the majority now decrees.
Moreover, the *143 explanations the Court proffers have
no basis in the act.
The declaration is the fundamental legal document that
establishes who owns what in a condominium. Even
without the challenged amendments, the GIS
condominium declaration always has provided that the
master units in that condominium would be individually
and privately owned and that this private ownership
would be of a “permanent character” and not part of the
condominium’s common elements. Indeed, the GIS
declaration expressly excluded the GIS master units from
its definition of what constitutes the master-common
elements. Moreover, nothing in the act or in the GIS
declaration permits one or more of the multiple owners of
a master unit to confiscate another master unit owner’s
property or units and convert them into master common
elements at the condominium, let alone convert them into
the private property of the other unit or sub-unit owners.

In this case, when IDC purchased Globe’s rights in the
GIS condominium in 1994, it acquired not only the
ownership of its two master units in that condominium,
but also Globe’s contractual development rights as the
declarant. Thus, even if IDC had lost all its contractual
development rights because it failed either to exercise or
extend them in a proper fashion, it still retained its
ownership of the two master units that it purchased from
Globe in 1994, plus the one it acquired in 1994 via the
unchallenged Sixth Amendment to the GIS condominium
declaration (namely, the north development unit).
Consequently, it still possessed, under the act, the same
right to construct improvements within the boundaries of
those units that any other unit owner possessed. See §
34–36.1–2.11 (allowing unit owners to make “any
improvements or alterations to * * * [the] unit that do not
impair the structural integrity or mechanical systems or
lessen the support of any portion of the condominium”).
In this case, IDC’s three master units cover over 56
percent of the land within the GIS condominium.
The majority’s opinion conflates a declarant’s
development right of “[a]dd [ing] real estate to a
condominium,” § 34–36.1–1.03(11)(A), with a
condominium unit owner’s right under § 34–36.1–2.11 to
construct improvements or build any structures wholly
within the boundaries of a single condominium unit. First
of all, even if such improvements or alterations to the unit
constituted the addition of real estate to the condominium,
§ 34–36.1–2.11 still allows a unit owner to do so. The fact
that the unit owner may also be a declarant whose
development rights have expired is irrelevant. Under the
act, a unit owner is defined as “a declarant or other person
who owns a unit.” Section 34–36.1–1.03(29). Thus, there
can be no question that a declarant such as IDC can also
be a unit owner under the act. Here, the GIS declaration
defined an “owner” as “the Declarant or other person or
persons owning a master unit.” Thus, in its capacity as a
unit owner and pursuant to § 34–36.1–2.11 and the GIS
declaration, IDC was entitled to construct improvements
on the units it owned even if it never had the right to
exercise any development rights whatsoever.
Second, improving a unit by building on and within the
unit does not add real estate to the condominium. Unlike
most physical improvement projects, to exercise a
development right a declarant must amend the declaration
for the condominium because the exercise of such a right
changes the legal rights and ownership interests of the
other condominium-unit owners. See § 34–36.1–2.10. But
an individual unit owner does not add real estate to the
condominium itself merely by constructing *144 a
building, a retaining wall, or other physical improvements
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within that unit’s existing real estate.
Thus, even though any existing buildings when a unit is
created are part of the unit’s real estate, constructed
additions, buildings, and improvements to a vacant parcel
of property or to an existing structure do not constitute the
addition of real estate to the condominium. The real estate
area comprising the unit remains the same both before
and after the improvements are constructed. Thus, the
mere construction of a building or other improvements
within a unit does not constitute the exercise of a
development right because they do not add real estate to
the condominium within the meaning of the act.
Otherwise, every time a condominium unit owner
remodeled a kitchen, put up a dividing wall, or enlarged a
patio, he or she would be adding real estate to the
condominium and therefore exercising a development
right.
Significantly, the act grants to unit owners such as IDC
the broad power to “make any improvements or
alterations to his or her unit that do not impair the
structural integrity or mechanical systems or lessen the
support of any portion of the condominium.” Section
34–36.1–2.11(1). Although this unquestioned right to
“make any improvements or alterations to his or her unit”
is subject to the provisions of the condominium’s
declaration and to other provisions of law (such as zoning
and other municipal land-use requirements), in this case
the GIS declaration expressly afforded to IDC and to
every other owner of a master-condominium unit the right
to “construct buildings and other improvements * * *
within the boundaries of [their units].” In addition, the
GIS public offering statement provided that “[a]ny * * *
Owner of a Master Unit may make alterations or construct
improvements within the boundaries of its Master Unit.”
Thus, plaintiffs and the individual sub-condominium
owners were notified in no uncertain terms that IDC, in its
capacity as the existing and potential owner of several
GIS condominium master units, reserved the right to
construct “buildings and other improvements on any
master unit * * * so long as the Declarant owns the
Master Unit.”
In short, development rights are entirely separate and
distinct from the rights of unit owners to build on and
improve their individually owned units. Nevertheless, the
majority confuses the right of a declarant to exercise
reserved development rights in connection with a
condominium—for
example,
by
constructing
improvements on land it does not own, by adding or
taking away real estate from a condominium, or by
creating additional units—with the right of a unit owner
(who can also be a declarant) to build upon and improve

his, her, or its own individual and preexisting
condominium units. Thus, the fact that a declarant’s
development rights have expired—or, indeed, even if
such rights never existed—has no bearing upon the
fundamental right of individual condominium unit
owners, including a declarant, to improve and build on
their separately owned units.
In sum, an individual unit owner’s right to construct upon
and improve that owner’s condominium unit does not
constitute the addition of real estate to a condominium
that would fall within the statutory definition of a
development
right.
See
§
34–36.1–1.03(ii)(A)
(development rights defined, in part, as “any right or
combination of rights reserved by a declarant * * * to * *
* [a]dd real estate to a condominium”). The improvement
to the interior of a particular existing condominium unit
does not alter any common areas or affect the other unit
owners’ ownership *145 interests in the condominium.
Thus, subject to any limitations in the declaration and to
applicable zoning and land-use laws, individual
condominium unit owners possess the right to improve
their property exclusively within the boundaries of the
unit without reference to the existence or expiration of
any statutorily defined or contractual development rights.
In this case, IDC’s construction of the Newport Regatta
Club totally within the reserved area (that is, within the
north master condominium unit) had no effect whatsoever
on the voting rights, condominium fees, ownership
interests, or any other legal rights of plaintiffs or any
sub-condominium unit owners. It did not “add real estate”
to the GIS condominium because the improvement was
constructed entirely within the existing real estate of
IDC’s north development unit. Similarly, construction of
the Regatta Club did not create additional units, did not
subdivide units, and it did not add or withdraw real estate
from the GIS condominium. Rather, the number of units,
the amount of land, and the area comprising the master
and limited common elements within the GIS
condominium remained the same after the construction of
the Regatta Club as before. In any event, even if such an
improvement could be construed to “add real estate” to
the GIS condominium, in doing so IDC was not acting as
a declarant but as the owner of the unit and thereby was
entitled to improve its property as allowed by law and by
the declaration.
Moreover, the rights of IDC to improve its master units
were no different from the rights other condominium unit
owners enjoy with respect to their units. Thus, for
example, the owners of the units in the Harbor Houses
condominiums have continually expanded, upgraded, and
altered a majority of the buildings within their master
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condominium unit. They did so not by exercising any
reserved development rights, but simply by acting in their
capacity as owners of units that can be improved as the
owners may desire, subject to the declaration and to other
applicable land-use laws. Indeed, this is the very reason
why Globe Manufacturing, in its capacity as the original
declarant, structured the GIS condominium to require the
owners of the unimproved condominium units to pay
substantial
taxes
and
condominium
fees
in
perpetuity—way beyond the term of any development
rights—because the owners of these units were entitled to
improve them as they saw fit, subject to applicable
land-use law. Such a provision begs the question of why
would any unit owner pay substantial condominium fees,
based on land area, merely to hold title to unbuildable
vacant land?
Furthermore, it is hardly inconsistent with the act for a
declarant such as Globe to have reserved development
rights with respect to the individual condominium units
that it owned and then sold to IDC. Thus, §
34–36.1–1.03(11)(C)
clearly
indicates
that
a
condominium unit in itself can be subject to development
rights because such rights include the right to “[s]ubdivide
units or convert units into common elements.” Indeed, the
development right for a declarant/owner to subdivide
units or convert them into common elements can only be
applied to a declarant who also owns existing
condominium units. (It would be impossible to subdivide
or convert a unit into a common element if the unit did
not already exist). In any event, no provision in the act
barred a declarant such as Globe and its successor, IDC,
from reserving development rights with respect to an
existing or newly created condominium unit.
For these reasons, I would hold that IDC possessed the
right to alter and improve the master units it owned,
including *146 the right to construct and operate the
Regatta Club on the north master condominium unit,
regardless of whether its development rights as a
declarant expired in 1994.
But the majority decrees that “when the associated
development rights expired, so also did all of the
declarant’s rights in the master units.” This is simply not
so, however, because, even if the development rights
expired, IDC still owned the units in fee simple.26 Yet the
fact of IDC’s ownership gives the majority no pause.
Accordingly, having declared that IDC has no
development rights with respect to the units it owns, it
then decrees that, “the hearing justice should have
declared that title to the disputed property vested in the
individual unit owners in fee simple.”

What could be the possible justification for this
divestiture of defendants’ property, taking from them the
condominium units they own at the GIS condominium
and transferring them to non-parties; to wit: the individual
sub-condominium unit owners in the America, Capella,
and Harbor Houses condominiums? Does all this follow,
as night follows day, merely because IDC’s development
rights expired in 1994? The majority suggests that
“defendants assert that the condominium is composed of
separate lots.” But defendants make no such assertion.
Rather, they assert only that which is true: namely, that,
after the 1994 amendments, the GIS condominium was
comprised of six separate condominiums units, of which
they indisputably owned three of them. Thus, even
though, for title purposes, the GIS condominium may
only contain “one legal lot,” as the majority suggests, in
reality and under law the property comprising the GIS
condominiums was divided into separate condominium
units, and these separate units have been the legal and
factual reality on this Goat Island property since Globe
Manufacturing first created the GIS condominium.
The majority then simply asserts that although “[t]he
master declaration granted the declarant a limited period
to develop certain parcels of land within the
condominium, * * * it could not convey title to the air
space if the development rights were not exercised.” Why
not? Since a declarant can also be an owner of the unit,
and since units can consist of air spaces,27 why cannot a
declarant also own such units within the condominium,
with or without associated development rights? And why
cannot the master declaration convey title to such units to
the declarant, regardless of whether development rights
ever existed and irrespective of whether they were or
were not exercised? Even plaintiffs did not challenge the
Sixth Amendment to the GIS declaration, pursuant to
which IDC became the owner of the north development
unit.
*147 Although it acknowledges that the unchallenged
Sixth Amendment to the GIS condominium declaration
converted the land under the reserved area or north unit
into a limited common element and vested ownership of
the unit itself in IDC, the majority, paradoxically,
concludes that “the entire parcel * * * was common area
from the time the master [declaration] was recorded.” See
DiBiase v. Jacobowitz, 43 Mass.App.Ct. 361, 682 N.E.2d
1382, 1385 (1997). But DiBiase is totally inapplicable to
this situation because, here, the development rights were
not attached to a master common area, as was the case in
DiBiase, 682 N.E.2d at 1384, but to separate, privately
owned condominium units; to wit: the south, west, and
north development units. Thus, even if IDC’s
development rights expired, its ownership of these
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condominium units continued without interruption or
abatement—at least until the majority’s decision in this
case. In DiBiase, 682 N.E.2d at 1383, when the
development rights expired, all that remained was a
common element. Here, however, what remains are
undeveloped privately owned units that are still owned by
IDC on top of land that was exclusively reserved for
IDC’s use. Unlike DiBiase, these areas constitute
privately owned condominium units and not common
areas. Indeed, even the land beneath these units is a
limited common area reserved exclusively for IDC’s use.
Thus, contrary to the majority’s conclusion, even if IDC’s
development rights with respect to those units had
expired, its ownership rights in the master units, including
its right to improve and alter them under § 34–36.1–2.11,
never expired. Thus, the Court has no basis in law or
equity to transfer these units to other individual unit
owners without awarding any just compensation to IDC
for such a massive taking of its private property.
In sum, there is no justification whatsoever for the
majority to confiscate the real estate constituting these
units from IDC and then to order that its ownership and
title to these units must be transferred to the individual
owners of sub-condominium units in the America,
Capella, and Harbor Houses condominiums. Given the
multimillion-dollar value of the Newport Regatta Club
alone, this unprecedented judicially mandated forfeiture,
condemnation, and transfer of property to people who are
not entitled to it, and without payment of any just
compensation to IDC, the rightful owner, was not an
appropriate remedy in this case.

if, many years after the fact, some court misinterprets the
law and declares that they failed to comply with a
technical legal requirement before they began to build on
the property.
And consumers are not protected by interpreting a
jurisdiction’s laws in such a way that producers and
developers of consumer goods, services, and property are
punished for their good-faith attempts to comply with
applicable law when they attempt to deliver such products
to consumers. The worst way to protect consumers is to
deprive them of opportunities to consume products that
otherwise would be available to them, but for a misguided
and investment-killing interpretation of a jurisdiction’s
applicable laws.
With respect to real estate development projects involving
condominiums, developers and consumers alike are now
cast adrift on a dark and stormy ocean of doubt and
uncertainty. After this decision, what real-estate developer
in its right mind *148 would proceed to build a
condominium project, create a master association, and
offer units for sale to consumers when, ten years later, a
court can take its property away with one stroke of its pen
merely because the developer allegedly failed to comply
with voting procedures that a court later rules were
required?
For these reasons, I would reverse, vacate the summary
judgment entered in favor of the plaintiffs, and remand
this case to the Superior Court with instructions for it to
enter judgment in favor of the defendants dismissing the
plaintiffs’ claims with prejudice.

Conclusion

All Citations

The interests of consumers of condominium units and
other goods and property are not protected or advanced
when the law in a given jurisdiction is construed in such a
way that developers stand to lose all their invested capital
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Footnotes
1

After joining plaintiffs’ motion for partial summary judgment, Harbor Houses Condominium Association, Inc., moved to
voluntarily dismiss itself from the case. The Superior Court granted the motion and dismissed its claims for
compensatory and exemplary damages without prejudice; however, its declaratory and equitable claims for relief were
dismissed with prejudice. Pursuant to Rule 19 of the Superior Court Rules of Civil Procedure, Harbor Houses was then
realigned as an involuntary plaintiff with respect to its declaratory and equitable claims.

2

At the time, defendant Roos was Globe’s director.

3

For the sake of simplicity, the Individual Unit and Development Unit # 1 will be referred to as the West Development
Unit and the South Development Unit, respectively.
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4

The master declaration, or First Amendment to the original declaration, has not been challenged.

5

The Capella South declaration of condominium states that common elements include “without limitation, all elements of
the Building and Property not included in any Unit” and lists examples such as improvements on the land, foundations,
lobbies, hallways, utility services and “[a]ll other property normally in common use by the Unit Owners[.]”

6

A copy of the original declaration was not available in the file; consequently, we have had to rely upon the
representations made in the master declaration concerning that document.

7

The declarant later converted the Capella South master unit into a sub-condominium on May 12, 1988, pursuant to its
special declarant and development rights under the master declaration.

8

Specifically, a “master allocated interest”:
“shall mean: (i) With respect to a Master Unit that is not a Sub–Condominium, the undivided
interest in the Master Common Elements allocated to such Master Unit, which shall equal the
percentage liability for the Master Common Expenses, and which shall equal the percentage
vote in the Master Association associated with such Master Unit as set forth in Exhibit Y; (ii)
with respect to a Sub–Association, the percentage liability for the Master Common Expenses,
which shall equal the percentage vote in the Master Association associated with such
Sub–Association as set forth in Exhibit Y; and (iii) with respect to a Unit Owner in a
Sub–Condominium, the percentage of undivided interest in the Master Common Elements
allocated to such Unit Owner’s Unit as set forth in Exhibit Y.”

9

IDC, Inc., transferred its interests to IDC Properties on October 19, 1994.

10

As previously mentioned, the executive board of the master association is composed of master unit owners and
sub-association representatives. IDC, Inc. controlled the majority of the board’s votes by virtue of its outright ownership
of the West and South Development Units and as the owner of the majority of the individual residential units in
America, Capella South and Harbor Houses.

11

At the meeting, the declarant’s development rights were extended until December 15, 2015. The extension was
reflected in the Fifth Amendment.

12

The plaintiffs do not challenge the validity of the Sixth Amendment to the master declaration, conceding that the master
declaration granted the declarant the right to make such a conversion on or before December 31, 1994.

13

In counts 1 and 2, plaintiffs petitioned the Superior Court to declare that the voting procedures were statutorily invalid
and that the amendments were void ab initio, respectively. Count 3 asked the court to declare that the declarant no
longer had any ownership interest or voting rights in the disputed master units because said rights had expired on
December 31, 1994, and to estop declarant from exercising development rights in those units. Alternatively, they
sought compensatory damages in count 3. In count 4, plaintiffs challenged the allocation of the master common
expenses as prescribed by the Fifth Amendment and sought injunctive and compensatory relief. Count 5 involved a
compensatory claim for breach of fiduciary duty and count 6 sought injunctive relief from an alleged interference with
an easement. Finally, in count 7, plaintiffs sought punitive damages and attorney’s fees against declarant under counts
1, 2, 3 and 4, and against Roos under count 5 of the complaint, for their willful failure to comply with the Condominium
Act, the master declaration and the master bylaws.

14

Specifically, P.L.1982, ch. 329, § 3 provides:
“The secretary of state is hereby authorized and directed to print in the [G]eneral [L]aws following each section of
this act, the corresponding official comments as defined in the Uniform Condominium Act (1980) which shall be
used as guidance as to the intent of the [L]egislature in adopting this chapter unless the statutory language shall
clearly express otherwise in which case the statutory language shall prevail.” (Emphases added.)

15

The Commissioners’ Comment to G.L.1956 § 34–36.1–2.17(d) provides that:
“Section [34–36.1–1.04] does not permit the declarant to use any device, such as powers of attorney executed by
purchasers at closings, to circumvent subsection (d)’s requirement of unanimous consent.”

16

The dissent contends that this conclusion was erroneous because § 34–36.1–2.20(d) “expressly provides that ‘the
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rights and responsibilities of unit owners [with respect to the unit owners’ association set forth in §§ 34–36.1–3.03,
34–36.1–3.08—34–36.1–3.10, and 34–36.1–3.12] apply in the conduct of the affairs of a master association only to
those persons who elect the board of a master association.’ ”
We note, however, that although § 34–36.1–3.03 does permit the executive board to “act in all instances on behalf of
the association[,]” it also provides for certain exceptions. One of those exceptions is that “[t]he executive board may
not act on behalf of the association to amend the declaration (§ 34–36.1–2.17) * * *.” Section 34–36.1–3.03(b).
Considering that § 34–36.1–2.17(d) states that “no amendment may create or increase special declarant rights * * *
in the absence of unanimous consent of the unit owners[,]” and considering that the actions taken here by the master
association did, in fact, increase special declarant rights, the dissent’s reliance upon § 34–36.1–2.20(d) to support
the conclusion that the master association validly extended IDC’s development rights is misplaced.
17

Another possible basis for declaring the Third and Fourth Amendments to be void would be the failure to provide notice
of the relevant meetings to the individual unit owners. Section 34–36.1–3.08 provides that:
“Not less than ten (10) nor more that sixty (60) days in advance of any meeting, the secretary
or other officer specified in the bylaws shall cause notice to be hand delivered or sent prepaid
by United States mail to the mailing address of each unit or to any other mailing address
designated in writing by the unit owner. The notice of any meeting must state the time and
place of the meeting and the items on the agenda, including the general nature of any
proposed amendment to the declaration or bylaws, any budget changes, and any proposal to
remove a director or officer.”
We observe that in the zoning context, “action taken by a board that has not satisfied the notice requirements is a
nullity.” Ryan v. Zoning Board of Review of New Shoreham, 656 A.2d 612, 615–16 (R.I.1995). See also Gardner v.
Cumberland Town Council, 826 A.2d 972 (R.I.2003). Likewise, failure to give notice to a necessary party invalidates
a tax sale. See Kildeer Realty v. Brewster Realty Corp., 826 A.2d 961, 966 (R.I.2003).

18

The amendment also redistributed the percentage master allocated interests of each existing master unit. The changes
are reflected as follows:
Pre-Sixth Amendment

Post Sixth Amendment

(1) Harbor Houses

21.42 percent

11.55 percent

(2) America

19.25 percent

10.39 percent

(3) Capella South

39.61 percent

21.35 percent

9.6 percent

7.31 percent

(4) South Development Unit
(5) West Development Unit

10.12 percent

(6) North Development Unit

-

3.31 percent
46.09 percent

(Reserved Area)

19

We are puzzled by the dissent’s statement that “even if the development rights expired, IDC still owned these units in
fee simple.” At no time have defendants ever asserted that they own the land underlying the master units in fee simple.

20

We have recognized that, under appropriate circumstances, a condominium may be developed in the airspace above
land pursuant to the Condominium Act. See McConnell v. Wilson, 543 A.2d 249 (R.I.1988).

21

According to the master declaration, the Reserved Area also consisted of common area. The Sixth Amendment merely
converted the parcel from a master common element into a limited master common element.

22

By individual unit owners, we include all the individuals who own sub-condominiums, so-called, not unit owners, as
defendants restrict that term. Such individuals include plaintiffs in this case, as well as IDC in its capacity as the owner
of several sub-condominiums.

23

Before the declarant’s development rights expired, the declarant was liable under the act for all the expenses
associated with the parcels that were subject to said development rights. See § 34–36.1–3.07(b).

24

This accounting is confined to the common expenses paid by defendants on the master units after the expiration of
their development rights on December 31, 1994. It does not include any profits that the defendants may have earned
from its operation of the Newport Regatta Club.

25

The majority points to G.L.1956 § 34–36.1–3.03(b), which provides that “[t]he executive board may not act on behalf of
the association to amend the declaration.” In this case, however, the executive board of the GIS condominium did not
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act on behalf of the GIS master association to amend the GIS condominium declaration. Rather, as provided in §
34–36.1–2.20(d), the persons entitled to elect the executive board of the GIS master association did so when they
unanimously approved the amendments in question. Most importantly, § 34–36.1–2.20(d) expressly provides that “[t]he
rights and responsibilities of unit owners with respect to the unit owners’ association set forth in § 34–36.1–3.03 * * *
apply in the conduct of the affairs of the master association only to those persons who elect the board of a master
association.” Thus, § 34–36.1–3.03(b) (providing that the executive board may not act on behalf of the association to
amend the declaration) was inapplicable to the unit owners of the plaintiff condominium associations because they
were not entitled to elect the board of the GIS master association and the voting on the 1994 amendments to the GIS
declaration occurred in connection with “the conduct of the affairs of the master association.” Section 34–36.1–2.20(d).
26

The majority says that it is “puzzled” by this statement, indicating that “at no time have defendants ever asserted that
they own the land underlying the master units in fee simple.” Although this statement is correct, what the majority
apparently does not understand is that the units themselves, apart from the land, constitute “real estate” under the act.
The defendants own this real estate in “fee simple”—even though they do not assert, nor have they ever asserted, that
they own the land underlying their GIS master units in fee simple. Rather, the land underlying these units is owned by
the GIS condominium, but as a limited common element, it is reserved for IDC’s exclusive use. In short, the land
underlying the units and the units above the land are discrete portions of the real estate at these Goat Island
condominiums. As such, they can be and have been separately owned “in fee simple” by different entities.

27

See McConnell v. Wilson, 543 A.2d 249, 250 (R.I.1988) (recognizing existence of air space units).
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Background: Condominium associations brought action
against condominium developer alleging that the voting
procedure used to extend development rights on certain
common property violated the Rhode Island
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Melanie W. Thunberg, J., granted associations partial
summary judgment. On cross-appeals, the Supreme
Court, 844 A.2d 117, affirmed in part, reversed in part,
and remanded.
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Appeal and Error
Reargument
The burden is on the petitioner for reargument to
demonstrate error in the reviewing court’s
opinion.

airspace units were not exempt from substantial
completion requirements under land-use only exception;

[2]

land reserved for development was not validly created
master unit;

[3]

Cases that cite this headnote

land and airspace of so-called master units were
common elements; and

[4]

title to land and airspace in which developer’s
development rights had lapsed was owned by unit owners
in common ownership.

[5]

[4]

Common Interest Communities
Nature and Status of Condominium
Ownership
The Rhode Island Condominium Act, as a
whole, contains a strong consumer protection
flavor, because of a perceived need for
additional consumer protection. Gen.Laws 1956,
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§ 34-36.1-1.01.

Developer failed to create a valid master
condominium unit on parcel that was formerly
reserved by creating airspace unit above the land
while the land itself was termed a master limited
common element; amendment to declaration
creating such unit failed to comply with the
substantial completion requirement under the
Rhode Island Condominium Act or the
amendment providing for land-only units.
Gen.Laws 1956, § 34-36.1-2.01.
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Common Interest Communities
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Common Interest Communities
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create valid master units by not complying with
substantial completion requirements of Rhode
Island Condominium Act. Gen.Laws 1956, §
34-36.1-2.01.
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Sandra A. Lanni, Warwick, Daniel Goldberg, for
Defendant.
Present: WILLIAMS, C.J., GOLDBERG, FLAHERTY,
and SUTTELL, JJ.

OPINION
SUTTELL, Justice.
This case came before the Supreme Court on defendants’
petition for reargument of our opinion issued on March
23, 2004 in America Condominium Association, Inc. v.
IDC, Inc., 844 A.2d 117 (R.I.2004) (America
Condominium I). By order entered on June 3, 2004, we
granted reargument “in light of the importance of [the]
title/ownership issue to the bar generally, as well as to the
parties in this case.” We further directed that reargument
be “limited to the title/ownership issue raised in the
petition and addressed by this Court in Section VI of the *
* * [o]pinion---entitled ‘Ownership of the Disputed
Parcels’---and found at [844 A.2d at 131-33].” America
Condominium Association, Inc. v. IDC, Inc.,
No.2001-469-A (R.I., filed June 3, 2004) (mem.).
*436 After considering the oral submissions of the parties
at reargument and examining their memoranda, we wish
to clarify certain aspects of our earlier opinion.
Nevertheless, we reaffirm our holdings in their entirety.

Standard of Review
“The Supreme Court may at its discretion
reexamine its own decision within a reasonable time after
rendition.” Brimbau v. Ausdale Equipment Rental Corp.,
120 R.I. 670, 671-72, 389 A.2d 1254, 1255 (1978) (citing
Sklaroff v. Stevens, 84 R.I. 1, 9, 120 A.2d 694, 698
(1956)). “The purpose of reargument is to afford a
petitioner an opportunity to point out matters presented in
the briefs and relied upon in the original argument which
he believes were overlooked or misapprehended by the
appellate court in reviewing the case.” Id. at 672, 389
A.2d at 1255. “The burden is on the petitioner to
demonstrate error in the court’s opinion.” Id. We
conclude that in this case defendants have not met that
burden.
[1]

[2]

[3]

Discussion
A full recitation of the facts underlying this dispute is set
forth in America Condominium I, 844 A.2d at 120-26, and
need not be repeated here. Briefly stated, defendants are
the successors in interest to Globe Manufacturing Co., the
declarant of a condominium in Newport designated as
“Goat Island South-A Waterfront Condominium.” On
March 3, 1988, the original declaration of condominium
was amended by a document entitled, “FIRST
AMENDED AND RESTATED DECLARATION OF
CONDOMINIUM
GOAT
ISLAND
SOUTH-A
WATERFRONT
CONDOMINIUM”
(master
declaration).
By the terms of the master declaration, the condominium
consisted of six defined parcels: three of which contained
existing residential buildings (designated as America
Condominium, Capella Unit, and Harbor Houses
Condominium), and three of which were undeveloped
(herein referred to as the South, West, and North Units).
The master declaration also purported to create master
units, so-called, in five of the parcels. These “master
units” were described as “the airspace above and all
buildings and improvements now or hereafter located on
the land * * * but excluding said land itself.” The land
underlying each “master unit” was designated as a master
limited common element.
The master declaration also provided for “SPECIAL
DECLARANT AND DEVELOPMENT RIGHTS.”
Specifically, it reserved to the declarant through
December 31, 1994, the right to convert “the Capella Unit
into a condominium containing not more than 89 Units”;
the right “to construct improvements on [the West Unit]
and submit [it] to a declaration of condominium, thereby
creating a condominium containing not more than 8
units,” or to convert the West Unit to a master common
element; and the right “to withdraw the [North Unit] from
the Goat Island South Condominium,” the right to convert
the North Unit to a master unit, and, if so converted to a
master unit, “the right, through December 31, 1994, to
construct improvements on the [North Unit] and submit
the [North Unit] to a Declaration of Condominium,
thereby creating a condominium containing not more than
315 units.”
We also note that under the terms of the master
declaration “the Declarant reserves the right to change the
interior design and arrangement of all Master Units, to
construct additional buildings and other improvements on
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any Master Unit and/or to alter the boundaries between
Master Units by subdivision of a Master Unit into one or
more Master Units or by merger of two or *437 more
Master Units into one Master Unit * * *.”
Globe Manufacturing eventually transferred its interest in
Goat Island South to IDC, Inc., which, in turn, transferred
its interest to IDC Properties, Inc. on October 19, 1994.
Both IDC and IDC Properties, together with their
president, Thomas Roos, are defendants in the case now
before us. The plaintiffs are the condominium
associations of America Condominium, Capella South
Condominium, and Harbor Houses Condominium.
On December 29, 1994, two days before the development
rights expired, IDC Properties executed and recorded a
“SIXTH AMENDMENT TO FIRST AMENDED AND
RESTATED DECLARATION OF CONDOMINIUM”
(sixth amendment), which, by its terms, exercised
declarant’s development rights by “add[ing] to the
Condominium” as a master unit the airspace over the land
described as the North Unit.
As we recognized in America Condominium I, the
Rhode Island Condominium Act, G.L.1956 §
34-36.1-1.01 (Act), “as a whole contains a strong
consumer protection flavor,” because of “a perceived
need for additional consumer protection.” America
Condominium I, 844 A.2d at 128 (quoting One Pacific
Towers Homeowners’ Association v. HAL Real Estate
Investments, Inc., 148 Wash.2d 319, 61 P.3d 1094, 1100
(2002)). We also note the statute’s clear direction that
“[e]xcept as expressly provided in this chapter, provisions
of this chapter may not be varied by agreement, and rights
conferred by this chapter may not be waived.” Section
34-36.1-1.04. The Commissioners’ Comments1 explain
with respect to this section that the Act seeks “to provide
great flexibility in the creation of condominiums and, to
that end, * * * permits the parties to vary many of its
provisions.” Section 34-36.1-1.04, Commissioners’
Comment 1. “In many instances, however, provisions of
the Act may not be varied, because of the need to protect
purchasers, lenders, and declarants.” Id.
[4]

Development and Improvement Rights
The Rhode Island Condominium Act draws a distinction
between “development rights” and the right to make
improvements or alterations to a unit. See §§
34-36.1-1.03(11) and 34-36.1-2.11.
“ ‘Development rights’ means any right or combination

of rights reserved by a declarant in the declaration to:
(A) Add real estate to a condominium,
(B) Create units, common elements, or limited common
elements within a condominium,
(C) Subdivide units or convert units into common
elements, or
(D) Withdraw real estate from a condominium.”
Section 34-36.1-1.03(11).
As
the
Commissioners’
Comments
explicate,
development rights permit a declarant to retain a high
degree of flexibility to respond to changing economic
opportunities, or to meet the space requirements of
prospective purchasers. For example, they allow a
declarant to commit more land to the condominium in the
event of success. On the other hand, they allow a
declarant to withdraw real estate from the project and
devote it to other uses should original expectations not be
realized. Section *438 34-36.1-1.03, Commissioners’
Comment 8. Also, because they allow for the creation of
units, common elements, or limited common elements,
development rights permit the developer a certain degree
of flexibility with respect to the division of the real estate
included in the condominium. Id. To respond to customer
needs, for example, a developer can change the number
and size of units within the original condominium. Id. In
the case before us, Globe Manufacturing, defendants’
predecessor in interest, clearly reserved development
rights in the master declaration. These rights, however,
expired on December 31, 1994.
Distinct from development rights is the right to make
improvements or alterations to units. Section 34-36.1-2.11
provides:
“Subject to the provisions of the declaration and other
provisions of law, a unit owner:
(1) May make any improvements or alterations to his or
her unit that do not impair the structural integrity or
mechanical systems or lessen the support of any portion
of the condominium;
(2) May not change the appearance of the common
elements, or the exterior appearance of a unit or any
other portion of the condominium, without permission
of the association;
(3) After acquiring an adjoining unit or an adjoining
part of an adjoining unit, may remove or alter any
intervening partition or create apertures therein, even if
the partition in whole or in part is a common element, if
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those acts do not impair the structural integrity or
mechanical systems or lessen the support of any portion
of the condominium. Removal of partitions or creation
of apertures under this subdivision is not an alteration
of boundaries.”

description of the boundaries of each unit created by the
declaration, including the unit’s identifying number.”
Section 34-36.1-2.05(a)(4)(5). Section 34-36.1-2.09(a)
provides further that “[p]lats and plans are part of the
declaration.” Moreover:

Here, again, the Commissioners’ Comments provide
helpful guidance. As the comments point out, the drafters
principally were contemplating improvements that would
affect the inside of already completed units to allow unit
owners the flexibility to make alterations according to
their needs as long as the structural integrity, mechanical
systems, and support of the condominium are not
jeopardized. See § 34-36.1-2.11, Commissioners’
Comments. This section emphasizes, however, that the
scope and extent of these alterations are subject to the
provisions of the condominium declaration. Section
34-36.1-2.11. They can, therefore, be varied by
agreement.

“To the extent not shown or projected on the plats,
plans of the units must show or project:

One important distinction between development rights
and the right to make improvements or alterations is that
development rights are limited in time, see §
34-36.1-2.05(8), whereas improvement rights, subject to
the provisions of the declaration, have no such temporal
restraints. See § 34-36.1-2.11.

Units
The core concept underlying development rights and the
right to make improvements or alterations is the unit.
Improvement or alteration rights can be exercised only
with respect to a unit. One important development right,
on the other hand, is the right to create units within an
existing condominium. The Rhode Island Condominium
Act provides for very limited and specific ways of
creating units in a condominium, and the statute does not
indicate that this process may be changed by agreement.
See § 34-36.1-1.04.
Because of this critical connection between development
rights, the right to make improvements or alterations, and
the concept of the unit, we now turn to the question of
whether valid units were created by the master declaration
or through *439 IDC Properties’ “exercise” of its
development rights in 1994.
A condominium is created “by recording a declaration in
the municipal land evidence records.” Section
34-36.1-2.01. Among other things, the declaration must
contain “[a] statement of the maximum number of units
which the declarant reserves the right to create”; and “[a]

(1) The location and dimensions of the vertical
boundaries of each unit, and that unit’s identifying
number, provided, that if two (2) or more units have the
same vertical boundaries one plan may be used for such
units if so designated;
(2) Any horizontal unit boundaries, with reference to an
established datum, and that unit’s identifying number;
and
(3) Any units in which the declarant has reserved the
right to create additional units or common elements * *
*, identified appropriately.” Section 34-36.1-2.09(d).
Furthermore:
“A declaration or an amendment to a declaration
adding units to a condominium, may not be recorded
unless all structural components and mechanical
systems of the building containing or comprising any
units thereby created are substantially completed in
accordance with the plans of that building, as
evidenced by a certificate of completion executed by an
independent registered engineer or architect which shall
be recorded in the local land evidence records.” Section
34-36.1-2.01(b).2
This was the state of the law in 1988, when defendants’
predecessor in interest recorded the master declaration,
which serves as the constituting document for this
condominium project.
Our review of this document shows that the declarant
purported to create five “Master Units” in the
condominium. These are the “America Condominium”
Unit, the “Capella Unit,” “Development Unit # 1” (“West
Unit”), the “Harbor Houses Condominium” Unit, and the
“Individual Unit” (“South Unit”).3 In addition, the
declarant reserved the right to exercise development
rights with respect to the “Reserved Area” (“North Unit”),
including the right to withdraw real estate, the right to
convert the area to a “Master Unit,” and the right to
construct improvements on this unit, if it were created.
Only the South, West, and North Units are subject to the
current dispute. Because of their different status at the
time the condominium was created, we will discuss the
South and West Units separately from the North Unit.
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this Act would require any
residence to be built before the lots
could be treated as units.”
South and West Units
With respect to the South and West Units, the master
declaration referred to these parcels as “Master Units.” It
further included as an exhibit a metes *440 and bounds
description of the parcels in question. Only with respect to
the West Unit did the master declaration go into more
detail about future development plans. The declarant
reserved certain development rights with respect to this
parcel, stating in the master declaration that “not more
than 8 units” would be created therein. However, no
structural components were located on either of the two
parcels in 1988 that met the requirements for “substantial
completion” that the Act cites as a prerequisite for
recording a declaration of condominium.4 Therefore, with
respect to the South and West Units, the declarant failed
to meet the conditions necessary to create units in the
master declaration. Furthermore, at no time before the
development rights expired on December 31, 1994, did
IDC Properties or its predecessors attempt to exercise
these rights with respect to the West Unit, nor did the
declarant reserve any development rights in the South
Unit. Therefore, because the South and West Units never
were validly created units within the meaning of the Act,
they were, and remain, common elements.
[5]

Airspace Units
The defendants argue that Commissioners’ Comment
11 to § 34-36.1-2.01 provides for the creation of units
without the need to have substantially completed
structures in place before a unit can be declared.
Commissioners’ Comment 11 to § 34-36.1-2.01 provides
as follows:
[6]

“The requirement of completion
would be irrelevant in some types
of condominiums, such as campsite
condominiums or some subdivision
condominiums where the units
might consist of unimproved lots,
and the airspace above them, within
which each purchaser would be
free to construct or not construct a
residence. Any residence actually
constructed
would
ordinarily
become part of the ‘unit’ by the
doctrine of fixtures, but nothing in

The defendants urge us to consider our decision in
McConnell v. Wilson, 543 A.2d 249 (R.I.1988), in
conjunction with Commissioners’ Comment 11. In
McConnell we were called upon to decide whether the
town clerk of South Kingstown could be directed by writ
of mandamus to record a condominium declaration for a
parking lot condominium. Id. at 249. By implication we
recognized in McConnell that the plaintiffs had created
valid “airspace units” in the proposed parking lot. Id. at
250. The defendants now assert that, therefore, they
should have been able to declare units in the undeveloped
airspaces above the land referred to as the South and West
Units.
We decline to follow defendants’ broad interpretation of
McConnell and Commissioners’ Comment 11 to allow for
the declaration *441 of undeveloped units. The units in
question in McConnell involved parking spaces. The
example given in Commissioners’ Comment 11 concerns
campsite condominiums. Whether a parking space or a
campsite area, generally no structures will be erected in
these units because their purpose is to provide temporary
space for automobiles or tents and recreational vehicles,
respectively. Such units essentially are complete as
undeveloped, airspace units. Thus, the requirement that all
structural components and mechanical systems be
substantially completed indeed would be irrelevant.
In addition, as P.L. 1982, ch. 329, § 3 makes clear, the
statutory language prevails over the Commissioners’
Comments. Therefore, we conclude that, except in limited
circumstances and except as permitted after 1991 with
respect to land-only units, units in a condominium can be
created only if they meet the requirements for substantial
completion.5

North Unit
With respect to the North Unit, the situation presents
itself somewhat differently. In the master declaration, the
declarant did not attempt to create a unit on the parcel
now referred to as the North Unit. Instead, it reserved
development rights with respect to what then was called
the Reserved Area. IDC Properties attempted to exercise
these development rights on December 29, 1994, two
days before they expired, by executing and recording the
sixth amendment to the declaration of condominium. In
this amendment, IDC Properties attempted to create a unit

[7]
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in the airspace above the land described as the North Unit,
while the land itself became a master limited common
element. The amendment, however, complied with neither
the substantial completion requirement of the Act in effect
in 1988 nor the 1991 amendment providing for land-only
units. Thus, IDC Properties *442 again failed to establish
a valid unit in the North Unit. Its development rights since
have expired and, without a valid unit, it cannot exercise
any rights to make improvements or alterations.

Current Status of the Property
Having established that IDC Properties and its
predecessors failed to create units in the South, West, and
North areas of the Goat Island South Condominium, we
now review the current status of the property. Article 3.1
of the master declaration provides that the
Condominium’s “Master Common Elements consist of all
portions of the Project [ ]other than the Master Units[ ].”
In addition, the master common elements include “[t]he
grounds * * * not within a Master Unit, and not
designated as Master Limited Common Elements herein
or on the Plats and Plans.”
When the declarant attempted to create master units in
the South, West, and North areas, these units were
intended only to comprise the airspace above the land
defined in these parcels. The land underneath each master
unit, on the other hand, was designated as master limited
common elements “allocated to the exclusive use of such
Master Unit.” In addition, the master declaration says that
the master limited common elements are “appurtenant to,
associated with or reserved for each Master Unit.” The
master limited common elements are thus clearly
subordinate to the master units that the declarant intended
to create.

[8]

We conclude, therefore, that those portions of airspace in
the South, West, and North parcels that defendants and
their predecessors intended to be master units are
common elements because no units were created therein.
The land underlying these “units” likewise is part of the
common elements. Because no units were validly created,
no master limited common elements appurtenant to them
could be created. Consequently, these portions of the
condominium always were, and remain, common
elements.6

it as a unit (or a master unit) in a declaration of
condominium. There also must be compliance with the
Act. To hold otherwise would negate the remedial
purposes of its consumer protection provisions.
We perceive the Rhode Island Condominium Act to be a
careful attempt by the Legislature to strike a balance
between a declarant’s need for flexibility in creating a
condominium and the interests of each individual unit
owner in the enjoyment of his or her particular parcel of
real estate. To that end, a declarant is permitted to reserve
certain rights for future development, yet the unit
purchaser is secured by the knowledge of what such rights
are and the prescribed time limit within which they must
be exercised. To adopt defendants’ reasoning would
thwart these salutary purposes. A declarant, by simply
ascribing the status of “unit” to an undeveloped parcel of
real estate, without complying with the Act’s requirement
of substantial completion, thereby would claim unto itself
the right in perpetuity to construct any type of
“improvement” consistent with applicable land use laws.
Such a construction *443 of the Act runs counter to the
concept of common ownership that is the fundamental
principle of a condominium.7 We do not believe that to be
the intent of the Legislature, and we decline to so interpret
the Act.
With the benefit of hindsight, we reconsider our
statement in America Condominium I that title to the
disputed parcels vested in the individual unit owners upon
expiration of the defendants’ development rights. These
master units, so-called, always were common elements,
subject to the exercise of said development rights, and
title rested with the unit owners in common ownership
from the creation of the condominium.

[9]

For the reasons set forth herein, the relief sought in the
defendants’ petition for reargument is denied. The papers
in this case are remanded to the Superior Court for
proceedings in accordance with our opinion in America
Condominium I.

Justice ROBINSON did not participate.
All Citations
870 A.2d 434

A unit is not created simply by describing a parcel of real
estate, whether or not it be airspace only, and designating
Footnotes
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1

The official comments or Commissioners’ Comments to the Uniform Condominium Act have been inserted following
the corresponding sections of this chapter to provide “guidance as to the intent of the [L]egislature in adopting this
chapter unless the statutory language shall clearly express otherwise in which case the statutory language shall
prevail.” Public Laws, 1982, ch. 329, § 3.

2

The Commissioners’ Comments to this section underscore that the terms “structural components” and “mechanical
systems,” as well as “substantial completion,” are terms of art that are well understood in the construction industry. See
§ 34-36.1-2.01, Commissioners’ Comments 6 and 7.

3

We note that our earlier opinion mistakenly identified the “West Unit” as the former “Individual Unit” and the “South
Unit” as the former “Development Unit # 1.”

4

As § 34-36.1-2.01 Commissioners’ Comment 9 explains:
“The requirement of ‘substantial completion’ does not mean that the declarant must complete
all buildings in which all possible units would be located before creating the condominium. If
only some of the buildings in which units which may ultimately be located have been
‘structurally’ completed, the declarant may create a condominium in which he reserves
particular development rights (Section [34-36.1-2.05(a)(8) ] ). In such a project, only the
completed units might be treated as units from the outset, and the development rights would
be reserved to create additional units, either by adding additional real estate and units to the
condominium, by creating new units on common elements, or by subdividing units previously
created. The optional units may never be completed or added to the condominium; however,
this will not affect the integrity of the condominium as originally created.”

5

In 1991, the Rhode Island Condominium Act was amended to provide for the creation of land-only units. Section
34-36.1-2.01(b)(c), as amended by P.L. 1991, ch. 369, § 2. The statute now provides:
“(b) * * * No provision of this chapter shall be construed as prohibiting the recording of a declaration or amendment
to a declaration which creates a condominium containing land only units or adds land only units to an existing
condominium.
“(c) A declaration or an amendment to a declaration creating land only units shall set forth restrictions on the
development of such land only units which address at a minimum the following items:
(1) Floor area square footage,
(2) Lot coverage,
(3) Height,
(4) Set backs from unit boundaries,
(5) Use, and
(6) Architectural and design standards.”
Land-only units are further defined as follows:
“ ‘Land only units’ shall mean units designated as land only units on the plats and plans which units may be
comprised entirely or partially of unimproved real property and the air space above the real property. The
boundaries of a land only unit are to be described pursuant to § 34-36.1-2.05(a)(5). Land only units may, but need
not, contain a physical structure. The declaration may provide for the conversion of land only units to other types
of units and/or common elements provided the conversion shall be effective only upon the recording of an
amendment to the declaration which amendment will include new plats and plans identifying any portion of the
land only unit converted to another type of unit and/or common element.” Section 34-36.1-1.03(17).
If this new section allowing for land-only units applied to IDC Properties at the time it exercised its development
rights for the North Unit in 1994, it would have provided defendants with a novel opportunity to create units without
having commenced the construction of any buildings. The requirements set out by the statute, however, are quite
strict and require detailed planning on behalf of the developer before any unit can be declared as a land-only unit.

6

Commissioners’ Comment 2 to § 34-36.1-3.07 explains:
“Under Section [34-36.1-2.10], a declarant may reserve the right to create units in portions of
the condominium originally designated as common elements. Prior to creation of the units, title
to those portions of the condominium is in the unit owners. However, under Section
[34-36.1-3.07(b)], the developer is obligated to pay all of the expenses of (including real estate
taxes properly apportionable to) that real estate.”
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7

Commissioners’ Comment 5 to § 34-36.1-1.03 provides:
“Definition (7), ‘condominium,’ makes clear that, unless the ownership interest in the common
elements is vested in the owners of the units, the project is not a condominium. Thus, for
example, if the common elements were owned by an association in which each unit owner
was a member, the project would not be a condominium. Similarly, if a declarant sold units in
a building but retained title to the common areas, granting easements over them to unit
owners, no condominium would have been created. Such projects have many of the attributes
of condominiums, but they are not covered by this Act.”

End of Document
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as they are Trustees of the Riverbend at Bondsville
Condominium Trust, Plaintiffs,
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DECISION
ALEXANDER H. SANDS, III, Justice.
*1 Plaintiffs filed their verified Complaint for Declaratory
Judgment pursuant to G.L. c. 231A, on July 20, 2004,
seeking (Count I) a declaration that Defendants’ phasing
and development rights, as developers, in a condominium
titled the Riverbend at Bondsville (the “Condominium”)
located on 6.33 acres of land in Palmer, MA (the
“Property”), had expired, and (Count II) damages for
Defendants’ breach of their fiduciary duty to the
condominium owners.1 The parties filed a Stipulation and
Order dated July 22, 2004 (the “Stipulation”), whereby
Defendants were restrained from accessing the
Condominium pending a hearing on Plaintiffs’ Motion for
Preliminary Injunction. On September 3, 2004,
Defendants Bondsville Partners, Inc. (“BPI”) and Wilfred
L. Lemieux (“Lemieux”)(together, “Bondsville”) filed
their Answer and Counterclaims, seeking (Count I)
judgment pursuant to G.L. c. 237, § 16 for valuation for
buildings and improvements which they made in the
Condominium, (Count II) a monetary award for unjust
enrichment, and (Count III) declaratory judgment relative
to a lien for $254,147 placed by Plaintiffs on Unit 22 in
the Condominium owned by Lemieux.2 On the same day,

Bondsville filed a Motion to Dismiss Count II of the
Complaint pursuant to Mass. R. Civ. P. 12(b)(1), together
with supporting memorandum. On September 9, 2004,
Plaintiffs’ Motion for Approval and Endorsement of
Memorandum of Lis Pendens was heard and allowed, and
Plaintiffs’ Motion for Preliminary Injunction was heard
and taken under advisement.3 The Motion for Preliminary
Injunction was denied on September 17, 2004.4 The Bank
of Western Massachusetts (“Intervenor”) filed a Motion
to Intervene and a Complaint for Intervention on
September 9, 2004, which was heard and allowed by
consent of the parties on September 30, 2004. On
September 22, 2004, Defendants John Vartanian
(“Vartanian”) and Julien Gaudreau (“Gaudreau”) were
defaulted pursuant to Mass. R. Civ. P. 55(a). On October
15, 2004, Plaintiffs filed a Motion to Dismiss Count I of
Bondsville’s Counterclaims, together with supporting
memorandum. Plaintiffs filed an Answer to Intervenor’s
Complaint on February 25, 2005, together with
Counterclaim and Crossclaim for declaratory judgment
and to quiet title. On March 1, 2005, Bondsville filed an
Answer to Plaintiffs’ Counterclaim and Crossclaim.
Intervenor filed an Answer to Plaintiffs’ Counterclaim on
March 14, 2005.
On June 30, 2005, Plaintiffs filed their Motion for Partial
Summary Judgment relative to Count I of the Complaint
and Count II of the Counterclaim, together with
supporting memorandum. Bondsville filed its Opposition
on July 29, 2005, and on August 5, 2005, Plaintiffs filed
their Reply. A hearing was held on Plaintiffs’ Motion for
Partial Summary Judgment on August 10, 2005, and the
motion was taken under advisement.5 On that day,
Plaintiffs filed Affidavit of Counsel containing the
deposition transcript of Lemieux.
The following facts are not in dispute:
*2 1. Plaintiffs are unit owners of the Condominium and
were elected Trustees of the Riverbend at Bondsville
Condominium Trust (the “Condominium Trust”), on May
28, 2004.6
2. The Condominium was created by Master Deed dated
March 10, 1989 (the “Master Deed”). BPI was the
Declarant of the Condominium (the “Declarant”).
Lemieux, Vartanian and Gaudreau were officers, directors
and shareholders of BPI, and were Trustees of the
Condominium Trust until May 28, 2004. Pursuant to the
Master Deed, the Property was submitted to condominium
status.
3. Pursuant to Paragraph 5 of the Master Deed, the
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Condominium could be developed in six phases
containing a maximum of eighty-four units, such phases
to be completed by March 10, 1994. Pursuant to
Paragraph 13 of the Master Deed, the common areas and
facilities of the Condominium consisted of, among other
things, the Property (exclusive of the condominium units).
4. Phase 1 of the Condominium was created by the Master
Deed and included three buildings and eighteen units.
5. On April 17, 1990, the Declarant recorded a phasing
amendment to the Master Deed adding Phase 2 of the
Condominium, which consisted of three buildings and
eighteen units.
6. On February 22, 1994, the Declarant executed and
recorded a Second Amendment to the Master Deed which
extended the Declarant’s development and phasing rights
five years to March 10, 1999.7
7. BPI had financial difficulties between 1994 and 1999.
8. On August 23, 1999, the Trustees of the Condominium
Trust (Lemieux, Vartanian and Gaudreau) executed a
document titled “Master Deed Amendment Reviving
Development Rights,” which extended the development
rights an additional five years to March 10, 2004. On the
same day, the Trustees assigned the development rights to
the Declarant.8
9. Between January 3, 2001 and March 5, 2003, the
Declarant added Phases III through VI to the
Condominium, consisting of thirty townhouse style
condominium units.9 This increased the total number of
units in the Condominium to sixty-six. All of these units
have been sold by the Declarant to third parties.
10. On September 16, 2002, the Declarant, in connection
with the development of units in Phases VI and VII, gave
a Mortgage, Promissory Note and Security Agreement to
Intervenor covering all common areas of the
Condominium.
11. On August 29, 2003, the Town of Palmer granted
Bondsville a building permit for Phase VII. By March 10,
2004, the Declarant had completed approximately 50% of
Phase VII of the Condominium, which included six
units.10 Subsequent to March 10, 2004, neither Plaintiffs
nor any other unit owners objected to the ongoing
construction of Phase VII.
12. Plaintiffs commenced this action in Land Court on
July 20, 2004. As of that date, approximately $450,000
had been spent by the Declarant on construction of Phase

VII, and an additional $150,000 had been spent on
materials needed to complete the units.
13. Plaintiffs commenced an action in Hampden Superior
Court on August 26, 2004, seeking to establish a lien in
the amount of $254,147 against Unit 22 in the
Condominium which was owned by Lemieux. The lien
was for all unpaid common charges for all units in the
Condominium.
*3 All issues before this court on summary judgment
relate to the validity of Phase VII of the Condominium
under the Master Deed. Plaintiffs argue that Phase VII
was not timely executed and recorded by BPI under the
terms of the Master Deed, and therefore, such phase is a
part of the common areas of the Condominium, owned by
all unit owners. Plaintiffs also argue that they do not owe
BPI any money damages for the value of Phase VII.
Finally, Plaintiffs argue that the Mortgage to the
Intervenor is not valid.11 Bondsville argues that Phase VII
is valid under the Master Deed; that even if Phase VII is
not valid Plaintiffs have waived the right to enforce the
timeliness of such phase; that BPI is entitled to reform the
Master Deed to include Phase VII because of mutual
mistake; and that BPI is entitled to the value of all
improvements constructed in Phase VII based on unjust
enrichment. Bondsville also argues that there are material
factual issues in dispute as to all matters which precludes
summary judgment. I shall address each of these issues.

Validity of Phase VII under the Master Deed.
Plaintiffs assert that BPI submitted the Property to
condominium status on March 10, 1989, subject to the
Master Deed and G.L. c. 183A. Plaintiffs argue that
pursuant to the express terms of Paragraphs 5 and
15(c)(5) of the Master Deed, all of the Property, except
completed and properly recorded units as of March 10,
2004 (i .e., Phases 1-6), are common areas, that Phase VII
was never properly completed or recorded, and that all
condominium owners own the common areas (including
Phase VII) as tenants in common, based on their
percentage interests in the condominium. Bondsville
argues to the contrary that Phase VII is valid under the
provisions of Paragraphs 15(a) and 15(c) of the Master
Deed. Under Paragraph 15(a), Bondsville states that BPI’s
original right to amend the Master Deed expired on
March 10, 1994, but that the Master Deed was properly
amended on February 22, 1994, to extend the amendment
right for another five years until March 10, 1999, and was
properly amended on August 23, 1999, to extend the right
to amend until March 10, 2004.
There is no dispute that the Condominium is a phased
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development. The dispute, however, is over the
implementation of the development rights. The
Paragraphs of the Master Deed at issue between the
parties are as follows. Paragraph 15, titled “Amendment
of Master Deed,” subparagraph (a) of the Master Deed,
provides that
[u]ntil the first to occur of: (1) four
(4) months after seventy-five (75%)
percent of the possible units have
been conveyed by the Declarant to
Unit Owners; (2) the Declarant
waives the amendment right herein
reserved by a recorded instrument;
or (3) five (5) years from the date
of the recording of this Master
Deed, the Master Deed may be
amended only by the Declarant.
Thereafter this Master Deed may
be amended, subject to the
restrictions of Chapter 183A of the
General Laws of Massachusetts,
and except as provided otherwise in
this instrument or the By-laws of
the Association, by a vote of at
least 67% in the interest of the unit
owners and written consent of the
holders of at least 51% of the first
mortgagees on mortgaged Units.12
*4 Paragraph 15(c) of the Master Deed provides as
follows:
Notwithstanding the foregoing,
Declarant, or its assigns or its
successors in title to all or any
portion of the Condominium may,
at any time, without the consent of
any unit owner, or any mortgagee,
unilaterally amend this Master
Deed so as to submit to the
provisions of Chapter 183A of the
Massachusetts General Laws all or
any combination of Units not to
exceed 66 in number....

Bondsville also argues that Paragraph 15(c) of the Master
Deed allows it to amend the Master Deed to include Phase
VII. That Paragraph authorized BPI at any time to
unilaterally amend the Master Deed to include up to
sixty-six units. As of March 10, 2004, however, there
already existed sixty-six units without the addition of
Phase VII. Phase VII authorized the construction of units
67-72.15 As a result, the provisions of Paragraph 15(c) do
not authorize Phase VII.

Paragraph 15(c)(5) of the Master Deed provides as
follows:
In the event that the Declarant, its
successors and assigns shall not
include any or shall include some
but not all of the Additions
subsequent to Phase 1 in the
Condominium by a date five (5)

years from the date of recording of
this Master Deed, then the right
reserved in this Paragraph shall
terminate and be of no effect with
respect to any Addition no [sic] so
included. Any area which has been
reserved for future Additions shall
thereupon become part of the
Common
Elements
of
this
Condominium already completed.
For purpose of Plaintiffs’ Motion for Partial Summary
Judgment, the parties agree that the phasing rights were
extended to March 10, 2004.13 The parties divergent view
arises because BPI did not extend the amendment rights
beyond March 10, 2004, and Phase VII had not been
completed as of that date. Bondsville argues that as of
March 10, 2004, the building permit for Phase VII had
been issued and Phase VII was more than 50% completed,
and thus Phase VII was a part of the Condominium. The
provisions of G.L. c. 183A, § 5(b)(2)(iii), grant the
organization of unit owners the right to add additional
units to a condominium, provided that such addition is
authorized by the master deed. The provisions of G.L. c.
183A, § 8(f) provide that a recorded master deed requires
a set of the as-built floor plans of the building. Even
though the Master Deed had authorized the addition of
Phase VII, as of March 10, 2004, Phase VII was only
approximately 50% completed and the Master Deed had
not been amended with an as-built set of floor plans for
Phase VII.14 In fact, as of today there are no as-built floor
plans because Phase VII has not yet been completed. As a
result, the provisions of Paragraph 15(a) of the Master
Deed did not authorize Phase VII.

Additionally, Bondsville argues that, notwithstanding the
foregoing, there are other provisions of the Master Deed
which protect Phase VII. Such arguments are not
persuasive. Bondsville references Paragraphs 15(c)(7)16
and 15(e),17 but such paragraphs authorize changes of a
technical nature, not substantive changes related to
additional phases of a condominium.
*5 Finally, Bondsville argues that the meaning of the
Master Deed is uncertain and equivocal and should be
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interpreted to support the intent of the Declarant, and that
BPI intended that the Master Deed be amended in order to
vest its development rights in Phase VII. Bondsville
contends that the intent of BPI is to be determined at trial.
The intent of a declarant, however, is to be gleaned first
from the terms of the Master Deed interpreted in light of
the factual circumstances at the time of the execution of
the Master Deed. See Queler v. Skowron, 438 Mass. 304,
311, 780 N.E.2d 71 (2002); Commercial Wharf East
Condo. Ass’n v. Waterfront Parking Corp., 407 Mass.
123, 131, 552 N.E.2d 66 (1990); The Tudor Press, Inc. v.
Univ. Distrib. Co., 292 Mass. 339, 341, 198 N.E. 244
(1935). Where such terms are not ambiguous, as is the
case at bar, no further inquiry shall be made. See Seaco
Ins. Co. v. Barbosa, 435 Mass. 772, 779, 761 N.E.2d 946
(2002). Bondsville did not present any facts that bear on
the interpretation of the Master Deed, much less disputed
facts, for determination at trial. As a result of the
foregoing, I find Phase VII is not authorized by the
Master Deed. Phase VII is therefore common area. As
such, the mortgage granted by BPI to Intervenor on Phase
VII is invalid.

Waiver.
Bondsville also argues that Plaintiffs waived their right to
enforce the termination of phasing rights as of March 10,
2004, as specified in the Master Deed, because they took
no action to stop the development of Phase VII.
Bondsville contends that summary judgment is not
appropriate because waiver is a question of fact for trial.
Plaintiffs argue that Bondsville has not raised a material
factual issue regarding its defense of waiver and that
summary judgment in favor of Plaintiffs is appropriate.
Waiver is an intentional relinquishment of a known right.
Roseman v. Day, 345 Mass. 93, 185 N.E.2d 650 (1962).
“A waiver may be manifested by either words or acts,”
Boyden v. Hill, 198 Mass. 477, 484, 85 N.E. 413 (1908),
“and may arise out of inferences from all attendant facts
as well as from more express manifestations of purpose,”
Suburban Land Co., Inc. v. Brown, 237 Mass. 166, 168,
129 N.E. 291 (1921). See Owen v. Kessler, 56
Mass.App.Ct. 466, 470, 778 N.E.2d 953 (2000). Such
words or acts must be assessed objectively and show a
“clear, decisive, and unequivocal ” waiver. Dunkin
Donuts, Inc. v. Panagakos, 5 F.Supp.2d 57, 60
(D.Mass.1998) (“Massachusetts standard for waiver is an
uncompromising one.”); Prozinski v. Northeast Real
Estate Services, LLC, 59 Mass.App.Ct. 599, 608, 797
N.E.2d 415 (2003). See also Grubb & Ellis Co. v. Bello,
19 Cal.App.4th 231, 1993 Cal.App. LEXIS 1002, *4,
1993 WL 390023 (1993) (“Waiver must be proven by
clear and convincing evidence that does not leave the

matter to speculation, and doubtful cases should be
decided against waiver.”). Bondsville carries the burden
of proving waiver. See Dunkin Donuts, Inc., 5 F.Supp.2d
at 61.
Bondsville asserts that it has submitted affidavit evidence
in support of its waiver defense and that Plaintiffs have
not submitted contravening evidence. None of the facts
presented by Bondsville, however, indicate that Plaintiffs
intended to relinquish any right. Construction by
Bondsville from August of 2003 to March 10, 2004, was
in pursuance of a possible valid creation of Phase VII.
Even though Plaintiffs knew of the construction
continuing after such date, there is nothing to indicate that
Plaintiffs acquiesced in the construction. They knew that
BPI had created the phasing language in the Master Deed
and were bound by it. It would be unreasonable to assume
that Bondsville could rely on a document BPI had created
and which was unambiguous as a basis for arguing
Plaintiffs had waived their right to object to Phase VII. In
addition, Plaintiffs did not become Trustees of the
Condominium Trust with authority to act until May 28,
2004. They brought this action within two months after
becoming Trustees. Since Plaintiffs do not dispute
Bondsville’s evidence on waiver, summary judgment is
appropriate.18 See McCarthy v. Tobin, 429 Mass. 84,
88-89 & n. 5, 706 N.E.2d 629 (1999) (“The issue of
waiver is ordinarily one for the fact finder. If the facts are
undisputed, however, waiver is a question of law.”);
Weston Forest and Trail Ass’n v. Fishman, Misc. Case
No. 301928, 13 LCR 285 (Land Ct., June 3, 2005)
(Lombardi, J.).
*6 As a result, I find that Plaintiffs did not waive their
right to enforce the Master Deed.

Mutual Mistake.
Bondsville argues that BPI is entitled to reform the
Master Deed because of mutual mistake. “It is well
established that legal instruments, including deeds, may
be reformed on the ground of mutual mistake.” Lhu v.
Dignoti, 431 Mass. 292, 294, 727 N.E.2d 73 (2000).
Ritson v. Atlas Assurance Co., Ltd., 279 Mass. 385, 390,
181 N.E. 393 (1932); Restatement (Second) of Contracts
§ 155 (1981). The doctrine of mutual mistake requires a
mistake of fact shared by both parties which is related to
an essential element of the agreement. See Ritson, 279
Mass. at 390, 181 N.E. 393; Davis v. Dawson, Inc., 15
F.Supp.2d 64 (1997).
BPI, however, is the entity that created the Master Deed.
Even though Plaintiffs are bound by the Master Deed,
they had no part in the drafting of the document, nor are
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they signatories to the Master Deed, and as a result there
can be no mutual mistake. In addition, as discussed,
supra, there is no ambiguity in the interpretation of the
phasing rights specified in the Master Deed. Bondsville
also presents no mistaken fact related to the phasing rights
in which to apply the doctrine of mutual mistake. As a
result, Plaintiffs, in enforcing the Master Deed, are not
relying on a mistake and are not intending, as Bondsville
states, “to reap the harvest of a bargain [it] never intended
to make.”
Bondsville cites several cases to support its position that
the Master Deed should be reformed, see Mickelson v.
Barnet, 390 Mass. 786, 460 N.E.2d 566 (1984); Franz v.
Franz, 308 Mass. 262, 32 N.E.2d 205 (1940); Anderson v.
Monaghan, 7 LCR 224 (1999) and Galiher v. Johnson, 1
LCR 18 (1993). These cases, however, do not present
facts similar to those in the case at bar.
As a result, I find that there is no mutual mistake relative
to Phase VII.

Unjust enrichment.
Count II of Bondsville’s Counterclaim contends that in
the event that Phase VII is found to be invalid, Plaintiffs
owe it quantum meruit recovery for the improvements it
has put into Phase VII based on the principle of unjust
enrichment and theories of quasi-contract or
implied-in-law contract. Plaintiffs argue that summary
judgment should be granted in their favor because
quantum meruit is not appropriate where they never
requested the work on Phase VII, the Master Deed made
it clear that the phasing rights had expired, BPI drafted
the Master Deed, and BPI operated at its own risk in
doing the work.
Since Bondsville has raised this issue in its counterclaim,
it has the burden of proof to show unjust enrichment.19
Plaintiffs point out that Massachusetts courts treat unjust
enrichment, quantum meruit, quasi contract and implied
contract in a similar fashion. See JML Care Center, Inc. v.
Bishop, 2004 Mass.App. Div. LEXIS 20, *8 n. 4, 2004
WL 692164 (2004), aff’d, 64 Mass.App.Ct. 1104 (2005),
further appellate review denied, 445 Mass. 1104 (2005)
(citing Bolen v. Paragon Plastics, Inc., 747 F.Supp. 103,
107 (D.Mass.1999)); Mass Cash Register, Inc. v. Comtrex
Sys. Corp., 901 F.Supp. 404,422-24 (1995). The theory of
unjust enrichment provides that “[a] person who has been
unjustly enriched at the expense of another is required to
make restitution to the other.” Salamon v. Terra, 394
Mass. 857, 859, 477 N.E.2d 1029 (1985) (quoting
Restatement of Restitution § 1 (1937)).20 “Even where a
person has received a benefit from another, he is liable to

pay therefor only if the circumstances of its receipt or
retention are such that, as between the two persons, it is
unjust for him to retain it.” Restatement of Restitution § 1
cmt. c. See Keller v. O’Brien, 425 Mass. 774, 778, 683
N.E.2d 1026 (1997). In Massachusetts there is no
requirement for a showing of wrongdoing, only that the
retention of the benefit is unjust. See Brandt v. Wand
Partners, 242 F.3d 6, 16 (1st Cir.2001), and cases cited.
Whether the retention is unjust is “a quality that turns on
the reasonable expectations of the parties.” The Cmty.
Builders, Inc. v. Indian Motorcycle Assoc., Inc., 44
Mass.App.Ct. 537, 560, 692 N.E.2d 964 (1998).
*7 The evidence in the summary judgment record does
not establish whether Bondsville has conferred a benefit
to Plaintiffs. Plaintiffs argue that they never requested that
Phase VII be built, but there is no sworn evidence as to
their intent for the portion of Phase VII that BPI
completed. Plaintiffs do not specify in their Verified
Complaint the type of relief they are looking for
concerning the status of Phase VII other than this court’s
declaration that BPI has no property interest of
development rights in Phase VII. If Plaintiffs do not want
Phase VII developed, and request its removal, there would
be no benefit. If Plaintiffs wish to complete Phase VII,
then the value of the services and materials BPI provided
in Phase VII could, but would not necessarily, be a benefit
to Plaintiffs.21 Nonetheless, assuming that Phase VII, as
developed by BPI, is a benefit to Plaintiffs, Plaintiffs may
be entitled to summary judgment if they demonstrate that
there are no material facts at issue and as a matter of law
their retention of such benefit is not unjust. Under
Massachusetts law, I must evaluate the expectation of the
parties to determine whether the retention is unjust. As
discussed, supra, the Master Deed is clear that BPI’s
phasing rights had expired before Phase VII was
complete. Plaintiffs were not initial parties to the drafting
of the Master Deed and were not in control of the
Condominium Trust for this phase of development of the
Condominium. Lemieux’s statements of what he intended
the condominium documents to say are irrelevant for
interpreting the Master Deed. It is clear from the Master
Deed that BPI as the Declarant was to develop the
Condominium and sell the individual condominium units.
The language in the Master Deed does not indicate that
the Condominium Trust would be financially responsible
for development of any phases of the Condominium.
There is no other conduct of the parties that would
indicate that Plaintiffs would pay for the portion of Phase
VII completed by BPI. Therefore, neither Plaintiffs nor
BPI had any reasonable expectation that Plaintiffs would
pay BPI for its costs for development of Phase VII.22
Bondsville argues that the theories of quantum meruit,
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unjust enrichment, quasi contract and implied contract
present issues of fact requiring a trial, and the
determination of the reasonable expectation of the parties
and all equitable and moral considerations in the case at
bar are rife with factual issues. Bondsville also states that
Plaintiffs’ arguments for summary judgment are not
supported by affidavit evidence, especially on the issue of
the benefit of Phase VII to Plaintiffs. As with the defense
of waiver, Bondsville argues that it should be entitled to
complete discovery before summary judgment is ruled on.
Although Bondsville is correct that the nature of its theory
of recovery in Count II of its Counterclaim is factual and
often requires a trial, if there is no dispute of facts
summary judgment may be appropriate. Such is the case
here. Bondsville has not alleged specific facts establishing
a genuine issue of material fact to necessitate a trial. See
Pederson v. Time, Inc., 404 Mass. 14, 16-17, 532 N.E.2d
1211 (1989). As for Plaintiffs’ submission of evidence, I
shall assume a benefit to Plaintiffs. However,
notwithstanding the fact that Plaintiffs brought the motion
for summary judgment and as a result all inferences must
be drawn against them, it is clear that the expectations of
the parties are amply shown through the Master Deed.

A. Plaintiffs’ Motion to Dismiss Count I of the
Counterclaim.
Plaintiffs seek to have Count I of Bondsville’s
Counterclaim dismissed under 12(b)(6) for failure to state
a claim upon which relief can be granted. Plaintiffs argue
that Count I, which seeks compensation for Bondsville’s
improvements (Phase VII) to the Property under G.L. c.
237, § 16, cannot be sustained because Plaintiffs are not
seeking recovery of a freehold estate as is required by
G.L. c. 237, § 1, nor do they cite G.L. c. 237. At the
summary judgment hearing Bondsville stated that they do
not oppose Plaintiffs’ motion to dismiss.
Pursuant to G.L. c. 237, § 1, “[a]ll estates of freehold in
fee simple, fee tail or for life may be recovered in a civil
action.” Section 16 provides that
[i]f the land demanded has been
actually held and possessed by the
defendant and by those under
whom he claims for six years next
before the commencement of the
action, he shall, if judgment is
against him, be entitled to
compensation
as
hereinafter
provided for the value of any value
of any buildings or improvements
made or erected on the land by him
or by any person under whom he
claims.

*8 As a result, I find that Plaintiffs have not been unjustly
enriched by BPI’s development of Phase VII.
Accordingly, I ALLOW Plaintiffs’ Motion for Partial
Summary Judgment relative to Count I of the Complaint
and Count II of the Counterclaim.

Motions to Dismiss.
Under rule 12(b)(1) or (6), the judge accepts “the factual
allegations in the [plaintiff’s] complaint, as well as any
favorable inferences reasonably drawn from them, as
true.” Ginther v. Comm’r of Ins., 427 Mass. 319, 322, 693
N.E.2d 153 (1998) (citing Nader v. Citron, 372 Mass. 96,
98, 360 N.E.2d 870 (1977)). “Under rule 12(b)(1), the
judge may consider affidavits and other matters outside
the facts of the complaint that are used to support the
movant’s claim that the court lacks subject matter
jurisdiction.” Ginther, 427 Mass. at 322 n. 6, 693 N.E.2d
153. A determination that this court has subject matter
jurisdiction goes to the power of this court to hear and
decide the case at bar. A complaint may be dismissed for
failure to state a claim upon which relief can be granted
pursuant to Mass. R. Civ. P. 12(b)(6) only if “ ‘it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.’ ”
Nader, 372 Mass. at 98, 360 N.E.2d 870 (quoting Conley
v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957)).

Count I of Bondsville’s Counterclaim states that Count I
of Plaintiffs’ Complaint seeking declaratory judgment
“should be treated as a writ of entry [to recover
possession of a freehold estate] under G.L. c. 237, § 1.”
As such, Bondsville argues in their brief, they should be
entitled to the value of Phase VII as an improvement
under G.L. c. 237, § 16. A review of Plaintiffs’ Complaint
indicates that Count I was not brought under G.L. c. 237,
§ 1. Moreover, as discussed supra, at oral argument
Bondsville stated that they do not oppose the motion.
*9 As a result, I GRANT Plaintiffs’ Motion to Dismiss
Count I of Bondsville’s Counterclaim, and such count is
hereby dismissed.

B. Bondsville’s Motion to Dismiss Count II of Plaintiffs’
Complaint.
Bondsville seeks to have Count II of Plaintiffs’ Complaint
dismissed under Mass. R. Civ. P. 12(b)(1) for lack of this
court’s subject matter jurisdiction to hear such claim.
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Plaintiffs contend that their claim in Count II for BPI’s
breach of fiduciary duty is corollary to their claim for
declaratory judgment in Count I concerning the validity of
Phase VII. Plaintiffs argue that the alleged breach of
fiduciary duty by BPI involves interpretation of the
Master Deed and the Condominium Trust, and as such,
Count II is within this court’s equitable jurisdiction under
G.L. c. 185, § 1(k). Plaintiffs also argue that this court
should hear Count II for reasons of judicial economy.
A claim for breach of fiduciary duty is a tort. Latucca v.
Rodsham, 442 Mass. 205, 210, 812 N.E.2d 877 (2004).
The elements needed to show breach of fiduciary duty
are: (1) the existence of a fiduciary duty; (2) breach; (3)
damage; and (4) causation. See e.g., Hanover Ins. Co. v.
Sutton, 46 Mass.App.Ct. 153, 164, 705 N.E.2d 279
(1999). Restatement (Second) Torts § 874 (1979). This
court does not have jurisdiction to hear tort claims under
G.L. c. 185, § 1.23 Plaintiffs’ contention that their claim of
BPI’s breach of fiduciary duty is corollary to their claim
for declaratory judgment relating to the phasing rights in
the Master Deed, does not recognize the elements of such
tort. It is likely that facts and circumstances, which are
beyond the legal determination of the interpretation and
meaning of the terms of the Master Deed, are needed for a
ruling of whether BPI breached a fiduciary duty to
Plaintiffs. My determination as to the non-validity of
Phase VII is not dispositive of whether there was a breach
of some fiduciary relationship between BPI and Plaintiffs.
Furthermore, damages are an essential element of breach
of fiduciary duty. This is unlike the situation where the
Land Court determines damages for trespass after ruling
on the litigants’ interest in real estate. Damages are not
essential for the tort of trespass, see Old Colony Donuts,
Inc. v. American Broadcasting Cos. ., 368 F.Supp. 785,
789 (D.Mass.1974) (citations omitted), and the title issue
is dispositive of the trespass claim, see Kass v. Cooley
Dickinson Hosp., Inc., Misc. Case No. 290176 (Land Ct.,
June 8, 2006) (Sands, J.); Lin v. Cahaly, Misc. Case No.
307493, 13 LCR 435 (Land Ct., August 5, 2005) (Piper,
J.); Northwest Bank Minnesota, N.A. v. McKinnon, Misc.
Case No. 277955, 12 LCR 75 (Land Ct., March 3, 2004)
(Piper, J.); Medeiros v. Century House of Peabody, Inc.,
Misc. Case No. 130130, 2 LCR 40 (Land Ct., February 8,
1995) (Cauchon, J.). See also Essex Co. v. Goldman, 357
Mass. 427, 258 N.E.2d 526 (1970) (seeking declaratory
judgment that rent is due under a covenant running with
the land); Commercial Wharf East Condo. Ass’n v.
Waterfront Parking Corp., 412 Mass. 309, 315-16, 588
N.E.2d 675 (1997) (upholding the Land Court’s
determination of damages after a claim that a developer
had invalidly retained parking rights under condominium
documents). Plaintiffs could seek, under Land Court
jurisdiction, damages related to a claim of trespass for the

construction of Phase VII or injunctive relief related to
their claim for declaratory judgment. Such requests would
be ancillary to my determination of the parties rights in
the Property.
*10 Plaintiffs’ contention that their breach of fiduciary
duty falls within the Land Court’s equity jurisdiction
under G.L. c. 185, § 1(k) is taking an overly broad view
of that section. The question of the extent and nature of
the fiduciary relationship between Plaintiffs and BPI and
whether there was a breach of that duty is not an equitable
matter involving a right, title or interest in land.
Moreover, Count II of the Complaint alleges BPI’s breach
of fiduciary duty for the period 1989 to May, 2004. Count
I is focused only on a legal interpretation of paragraphs of
the Master Deed as it relates to Phase VII. My decision
relative to the summary judgment motion held that Phase
VII is invalid under the Master Deed and thus, I have
determined the respective parties’ real property interest in
the Property. Whether BPI’s construction of Phase VII
and their exercise of control of the Condominium Trust
for a number of years prior to 2004 was a breach of a
fiduciary relationship is a different factual and legal
question.24
Finally, Plaintiffs’ view that judicial economy would be
served by this court hearing their claim for breach of
fiduciary duty is not a ground for subject matter
jurisdiction. Further, Plaintiffs’ arguments are not
compelling. The parties have not moved for summary
judgment on Count II, therefore, the record in not
complete on that issue. A subsequent proceeding, likely a
trial, to resolve the factual and legal determinations
concerning the alleged breach of fiduciary duty would be
bound by my ruling supra. See Lunn & Sweet Co. v.
Wolfman, 268 Mass. 345, 349, 167 N.E. 641 (1929) (stare
decisis); Brockton Savings Bank v. Shapiro, 324 Mass.
678, 684-85, 88 N.E.2d 344 (1949) (same); Bagley v.
Moxley, 407 Mass. 633, 636-637, 555 N.E.2d 229 (1990)
(issue preclusion). Where this court has not heard all the
facts related to the claim of a breach of fiduciary duty, no
great risk to judicial economy is presented by the
application of my ruling by another judge with competent
jurisdiction over such claim.
As a result of the forgoing, I find that this court does not
have subject matter jurisdiction over Count II of
Plaintiffs’ Complaint. Bondsville’s Motion to Dismiss
Count II of Plaintiffs’ Complaint is GRANTED and
therefore, Count II of Plaintiffs’ Complaint is hereby
dismissed.
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C. Count III of Counterclaim.

Even though neither party has addressed this count in any
of their dispositive motions, I shall address it. Plaintiffs
have brought an action in Hampden Superior Court on
August 26, 2004, on the issue of a lien on Lemieux’s
condominium unit. This action was filed prior to
Bondsville’s counterclaim filed on September 3, 2004,
and is currently pending in that court, subject to an appeal
of that court’s denial of defendant’s special motion to
dismiss defendant’s counterclaims. As a result, I dismiss
Count III of the Counterclaim because the Hampden
Superior Court has jurisdiction over this matter.

Judgment to issue accordingly.

All Citations
Not Reported in N.E.2d, 2006 WL 2237667

Footnotes
1

There was also Count III in the verified Complaint seeking injunctive relief.

2

The counterclaim for declaratory judgment concerning the $254,147 lien was in response to a Complaint filed by
Plaintiffs in Hampden Superior Court on August 26, 2004, relative to the same issue.

3

At the Preliminary Injunction hearing, Lemieux gave sworn testimony.

4

On September 30, 2004, Plaintiffs’ Limited Motion for Reconsideration was allowed, incorporating paragraphs two and
three of the Stipulation into the Preliminary Injunction Order, where BPI agreed not to “phase-in” any additional units
into the Condominium, and agreed not to convey, transfer, mortgage, encumber, assign or hypothecate any portion of
the Condominium.

5

Bondsville’s Motion to Dismiss Count II of Plaintiffs’ Complaint and Plaintiffs’ Motion to Dismiss Count I of the
Counterclaim were not scheduled for hearing, but both parties agreed to have this court decide those motions on the
papers. On August 12, 2005, Plaintiffs filed their Opposition to Bondsville’s Motion to Dismiss Count II of Plaintiffs’
Complaint.

6

On May 28, 2004, a Confirmatory Certificate of Election And/Or Appointment was executed, stating that Plaintiffs had
been “duly elected and/or appointed” as the new Trustees of the Condominium Trust. Bondsville does not admit that
the Trustees are duly constituted, but do not allege any facts to contradict such statement.

7

For purposes of this Motion for Partial Summary Judgment, Plaintiffs do not challenge the validity of the Second
Amendment.

8

For purposes of this Motion for Partial Summary Judgment, Plaintiffs do not challenge the validity of the Master Deed
Amendment Reviving Development Rights.

9

The amendments to the Master Deed reference the various phases in both arabic numbers and roman numeral
numbers.

10

Lemieux testified at the Preliminary Injunction hearing that of the six units, two foundations were completed, two units
had been framed, and two units were near completion.

11

Intervenor did not appear at the summary judgment hearing and did not file any opposition to Plaintiffs’ summary
judgment motion. It was represented at the hearing that Intervenor conceded that it does not hold a mortgage on the
common areas of the Condominium.

12

In the event the percentage interest of the unit owners is effected by an amendment, Paragraph 15(b) requires 100%
unit owner vote.

13

See supra, footnote 7 and 8.

14

The record indicates that all other phases of the Condominium have been added by an amendment of the Master Deed

Add. 42

together with as-built floor plans.
15

Bondsville makes a non-compelling argument that the sixty-six units specified in Paragraph 15(c) was meant to include
only units added after the original eighteen of Phase 1. Paragraph 15©), however, speaks of “all or any combination of
Units.”

16

Paragraph 15(c)(7) states as follows:
Upon completion and inclusion in the Condominium of eight-four (84) residential units or at such earlier time as the
Declarant shall acknowledge in writing that it has waived any further right to add Units to the Condominium
pursuant to this Section ... the Declarant, pursuant to and in accordance with the provisions of this Section, may
execute and file a Restated Master Deed ... comprising and consolidating Phase 1, and all such subsequent
phases as if the entire Condominium, including all of such phases were then and thereby established as a
completed condominium upon and pursuant to the provisions applicable thereto as set forth in this Master Deed
and in the amendments by which such subsequent phases are included, and in any other amendments hereto
which have been duly made and filed, which Restated Master Deed shall thereupon supersede this Master Deed
and all such amendments....

17

Paragraph 15(e) states as follows:
Declarant reserves for itself, its successors and assigns, the right and power, without the consent of any Unit
Owner ... to amend this Master Deed or any Additional Phase Deed, at any one time or from time to time, for the
purpose of bringing this Master Deed into compliance with Chapter 183A ... Or of making corrections or revisions
of a technical nature, including, without limitation, correction of scrivener’s or typographical errors.

18

Bondsville argues that at the time of the filing of its opposition, Plaintiffs had yet to respond to discovery requests on
the waiver issue. Bondsville requests that in the event this court is not persuaded by its waiver defense, a ruling on its
waiver defense should be deferred under Mass. R. Civ. P. 56(f) for further discovery. This court’s post hearing order
dated March 28, 2005, after a status conference where the briefing dates and the hearing on summary judgment were
set, states that the parties had agreed to finish additional discovery without a deadline. Bondsville has not filed motions
to compel discovery or otherwise submitted newly discovered evidence while this matter has been under advisement.
Therefore, this court sees no reason to defer ruling on Bondsville’s waiver defense.

19

As discussed infra, this burden is impacted by the fact that Plaintiffs moved for summary judgment and consequently
all inference are drawn in favor of Defendants. See also Northrup v. Brigham, 63 Mass.App.Ct. 362, 365, 826 N.E.2d
239 (2005) (“Where ... the moving party does not bear the burden of proof in the case, it must either submit affirmative
evidence negating an essential element of the nonmovant’s case or show that the nonmovant has no reasonable
expectation of proving an essential element at trial.”)

20

“An implied contract requires proof that there was a benefit to the defendant, that the plaintiff expected the defendant to
pay for the benefit, and that the defendant expected, or a reasonable person should have expected, that he or she
would have to pay for that benefit.” T.F. v. B.L. 442 Mass. 552, 527 (2004). “A Quasi-contract or a contract implied in
law is an obligation created by law ‘for reasons of justice, without any expression of assent and sometimes even
against a clear expression of dissent.... [C]onsiderations of equity and morality play a large part ... in construing a
quasi-contract....’ “ Salamon, 394 Mass. at 859, 477 N.E.2d 1029 (quoting 1 A. Corbin, Contracts § 19 (1963)).
Restatement (Second) Contracts § 1, ill.b (1981). “An implied-in-fact contract comes into being when, notwithstanding
the absence of a written agreement or verbal agreement expressing mutual obligations, the conduct or relations of the
parties imply the existence of a contract.” Popponesset Beach Ass’n, Inc. v. Marchillo, 39 Mass.App.Ct. 586, 592, 658
N.E.2d 983 (1995).

21

There is no evidence to indicate that even if Plaintiffs intend on keeping Phase VII in place, they would benefit. It may
be that Plaintiffs choose to keep Phase VII as the lesser of two evils as compared to razing the structures with its
attendant problems of noise and restoring the Property to its original condition.

22

Similarly unreasonable was BPI’s unreasonable reliance on the unambiguous phasing and amendment rights of the
Master Deed as it related to their waiver defense.

23

This court has jurisdiction over the tort of trespass, but only as it relates to cases involving an issue of title to real
estate. G.L. c. 185, § 1(o).

24

Plaintiffs cite several Land Court cases as supportive of their position. These cases, however, are factually
distinguishable from the case at bar.
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West’s District of Columbia Code Annotated 2001 Edition
Division VII. Property.
Title 42. Real Property. (Refs & Annos)
Subtitle III. Condominiums.
Chapter 19. Condominiums.
Subchapter II. Establishment of Condominiums. (Refs & Annos)
DC ST § 42-1902.17
Formerly cited as DC ST 1981 § 45-1827
§ 42-1902.17. Conversion of convertible lands; recordation of appropriate instruments; character of
convertible land; tax liability; time limitation on conversion.
Currentness

(a) The declarant may convert all or any portion of any convertible land into 1 or more units or common elements, or both,
subject to any restrictions and limitations which the condominium instruments may specify. Any such conversion shall be
deemed to have occurred at the time of the recordation of appropriate instruments pursuant to subsection (b) of this section
and § 42-1902.14(c).

(b) The declarant shall prepare, execute, and record an amendment to the declaration describing the conversion. Such
amendment shall assign an identifying number to each unit formed out of a convertible land and shall reallocate undivided
interests in the common elements in accordance with § 42-1902.12(b). Such amendment shall describe or delineate the
limited common elements formed out of the convertible land, showing or designating the unit or units to which each is
assigned.

(c) All convertible lands shall be deemed a part of the common elements except for such portions thereof as are converted in
accordance with the provisions of this section. Until the expiration of the period during which conversion may occur or until
actual conversion, whichever occurs first, real estate taxes shall be assessed against the declarant rather than the unit owners
as to both the convertible land and any improvements thereon. No such conversion shall occur after 5 years from the
recordation of the declaration, or such shorter period of time as the declaration may specify.

Credits
(Mar. 29, 1977, D.C. Law 1-89, title II, § 217, 23 DCR 9532b.)

Copyright (c) 2012 By the District of Columbia. Content previously published in the District of Columbia Official Code,
2001 Edition is used with permission. Copyright (c) 2016 Thomson Reuters
DC CODE § 42-1902.17
Current through August 16, 2016
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West’s Kansas Statutes Annotated
Chapter 58. Personal and Real Property
Article 31. Apartment Ownership Act
K.S.A. 58-3115a
58-3115a. Conversion of convertible lands
Currentness

The declarant may convert all or any portion of any convertible land into one or more condominium units and common
areas and facilities subject to any restrictions and limitations which the declaration may specify. Any such conversion shall
be deemed to have occurred at the time of the recordation of an amendment to the declaration and the recording of floor plans
and the plat of survey required by this act. All convertible lands shall be deemed a part of the common area and facilities
until converted. Until the expiration of the period during which conversion may occur, or until actual conversion, whichever
occurs first, the declarant alone shall be liable for real property taxes assessed against the convertible land and any
improvements thereon and all other expenses in connection with that real estate. No other unit owner and no other portion of
the condominium shall be subject to a claim for payment of such taxes or expenses, and unless the declaration provides
otherwise, any income or proceeds from the convertible land and any improvements thereon shall inure to the declarant. No
such conversion shall occur after seven years from the recordation of the declaration or such shorter period of time as the
declaration may specify.

Credits
Laws 1975, ch. 297, § 7; Laws 2008, ch. 69, § 1, eff. July 1, 2008.

K. S. A. 58-3115a, KS ST 58-3115a
Statutes are current through laws enacted during the 2016 Regular and Special Sessions of the Kansas Legislature.
End of Document
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Michigan Compiled Laws Annotated
Chapter 559. Condominiums
Condominium Act (Refs & Annos)
M.C.L.A. 559.131
559.131. Condominium project containing convertible area; content of master deed
Currentness

Sec. 31. If the condominium project contains any convertible area, the master deed shall contain the following:

(a) A reasonably specific reference to the convertible area within the condominium project.

(b) A statement of the maximum number of condominium units that may be created within the convertible area.

(c) A general statement describing what types of condominium units may be created on the convertible area.

(d) A statement of the extent to which a structure erected on the convertible area will be compatible with structures on other
portions of the condominium project.

(e) A general description of improvements that may be made on the convertible area within the condominium project.

(f) A description of the developer’s reserved right, if any, to create limited common elements within any convertible area, and
to designate common elements therein which may subsequently be assigned as limited common elements.

(g) A time limit of not more than 6 years after initial recording of the master deed, by which the election to use this option
expires.

Credits
Amended by P.A.1982, No. 538, § 1, Imd. Eff. Jan. 17, 1983.
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M. C. L. A. 559.131, MI ST 559.131
The statutes are current through P.A.2016, No. 280 of the 2016 Regular Session, 98th Legislature.
End of Document
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West’s Utah Code Annotated
Title 57. Real Estate
Chapter 8. Condominium Ownership Act (Refs & Annos)
U.C.A. 1953 § 57-8-13.2
§ 57-8-13.2. Conversion of convertible land--Amendment to declaration--Limitations
Currentness

(1) The declarant may convert all or any portion of any convertible land into one or more units or limited common areas and
facilities subject to any restrictions and limitations which the declaration may specify. Any such conversion shall be deemed
to have occurred at the time of the recordation of the appropriate instruments under Subsection (2) of this section and
Subsection 57-8-13(2).

(2) Simultaneously with the recording of the condominium plat pursuant to Subsection 57-8-13(2), the declarant shall
prepare, execute, and record an amendment to the declaration describing the conversion. The amendment shall assign an
identifying number to each unit formed out of a convertible land and shall reallocate undivided interests in the common areas
and facilities in accordance with Subsection 57-8-13.10(2). The amendment shall describe or delineate the limited common
areas and facilities formed out of the convertible land, showing or designating the unit or units to which each is assigned.

(3) All convertible lands shall be deemed part of the common areas and facilities except for such portions of them as are
converted in accordance with this section. No such conversions shall occur after five years from the recordation of the
declaration, or such shorter period of time as the declaration may specify, unless three-fourths of unit owners vote in favor of
converting the land after the time period has expired.

Credits
Laws 1975, c. 173, § 6; Laws 1996, c. 39, § 1, eff. April 29, 1996; Laws 2003, c. 265, § 5, eff. May 5, 2003.

U.C.A. 1953 § 57-8-13.2, UT ST § 57-8-13.2
Current through 2016 Third Special Session
End of Document
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West’s Annotated Code of Virginia
Title 55. Property and Conveyances
Chapter 4.2. Condominium Act (Refs & Annos)
Article 2. Creation, Alteration and Termination of Condominiums (Refs & Annos)
VA Code Ann. § 55-79.61
§ 55-79.61. Conversion of convertible lands
Effective: July 1, 2012
Currentness

A. The declarant may convert all or any portion of any convertible land into one or more units and/or limited common
elements subject to any restrictions and limitations which the condominium instruments may specify. Any such conversion
shall be deemed to have occurred at the time of the recordation of appropriate instruments pursuant to subsection B of this
section and subsection C of § 55-79.58.

B. Simultaneously with the recording of plats and plans pursuant to subsection C of § 55-79.58, the declarant shall prepare,
execute, and record an amendment to the declaration describing the conversion. Such amendment shall assign an identifying
number to each unit formed out of a convertible land and shall reallocate undivided interests in the common elements in
accordance with subsection (b) of § 55-79.56. Such amendment shall describe or delineate the limited common elements
formed out of the convertible land, showing or designating the unit or units to which each is assigned.

C. All convertible lands shall be deemed a part of the common elements except for such portions thereof as are converted in
accordance with the provisions of this section. Until the expiration of the period during which conversion may occur or until
actual conversion, whichever occurs first, the declarant alone shall be liable for real estate taxes assessed against the
convertible land and any improvements thereon and all other expenses in connection with that real estate, and no other unit
owner and no other portion of the condominium shall be subject to a claim for payment of those taxes or expenses, and unless
the declaration provides otherwise, any income or proceeds from the convertible land and any improvements thereon shall
inure to the declarant. No such conversion shall occur after 10 years from the recordation of the declaration, or such shorter
period of time as the declaration may specify.

Credits
Acts 1974, c. 416; Acts 1975, c. 415; Acts 1986, c. 324; Acts 1991, c. 497; Acts 1993, c. 45. Amended by Acts 2012, c. 520.

VA Code Ann. § 55-79.61, VA ST § 55-79.61
Current through End of the 2016 Reg. Sess.
End of Document
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STATE OF NEW HAMPSHIRE
CONDOMINIUM ACT
COMPREHENSIVE APPLICATION FOR REGISTRATION
PURSUANT TO RSA 356-B:51, I
Section I. Declarant and Condominium Information
Section II. Certificate of Resolution
Section III. Certificate of Appointment
Section IV. Applicant’s Affidavit/Affirmation
Section V. Attorney Affirmation
Applicant must answer all questions and complete all sections. Any question which is not
applicable shall be so designated. Additional pages may be added to permit complete and
comprehensive answers. Applicant may provide such further information as is germane and
material to describe the proposed offering fully. Please type or print clearly in ink.
A filing fee in the amount of $30 per lot, parcel, unit or interest, but no less than $300 nor
more than $2,000 must accompany this application. The filing fee should be calculated on
the basis of the interests being registered in this application only. Subsequent phases will
require separate filing fees, in the amount of $30 per lot, parcel, unit or interest, but no less
than $200 nor more than $2,000.
APPLICANT MUST IMMEDIATELY NOTIFY THE BUREAU OF ANY MATERIAL
CHANGE IN INFORMATION CONTAINED IN THE REGISTRATION APPLICATION,
MAKE APPROPRIATE AMENDMENT OF THE PUBLIC OFFERING STATEMENT
AND RECEIVE PRIOR APPROVAL FROM THE BUREAU.
DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL
CONSUMER PROTECTION AND ANTRITRUST BUREAU
33 CAPITOL STREET
CONCORD, NEW HAMPSHIRE 03301 TEL. (603) 271-3641

Form CPLC100 (June, 2014)
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SECTION I
A. IDENTIFICATION OF DECLARANT
1.
a.
Name of one person to whom correspondence is to be directed during
registration process:

2.

b.

Address:

c.

Telephone:

Contact person for all other purposes:
Name:
Address:

3.

a.

Declarant’s name:

b.

Declarant’s address:

c.

Form of organization:

d.

Date organized:

e.

Jurisdiction where organized:

f.
above):

Address of each of Declarant’s offices in New Hampshire (if other than

Form CPLC100 (June, 2014)
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Submit as Appendix A a copy of each legal instrument pertaining to the organization of the
business entity, including all amendments thereto, pursuant to RSA 356-B:51, I (q)—(t).

4.
Is the Declarant, developer or agent properly registered with the Secretary of State of
the State of New Hampshire to do business in the State? Yes ____ No___ _ If no, explain:

5.
Is the Declarant, developer, or agent registered with the Secretary of State to use a
trade name? Yes _____ No _____
If no, explain:

6.
Has the Declarant filed, or made arrangements to file, required quarterly tax estimates
relating to the business profits tax (RSA 77-A) with the Department of Revenue
Administration of the State of New Hampshire? Yes _____ No _____
If no, explain:

7.
Has the Declarant been affiliated or associated with any other subdivision or
condominium, existing or proposed, in New Hampshire or elsewhere?
Yes ______ No _____.
If yes, identify all such subdivisions and condominiums by
name, location, and if applicable, N.H. Attorney General registration or exemption number:

8.
Submit as Appendix B a completed form CPLC170 for each principal of the
Declarant, as defined by Jus 1401.07.

Form CPLC100 (June, 2014)
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9.
What is the relationship of the Applicant to the condominium (e.g. Declarant, owner
of record, developer, or agent)?

10.

If other than Declarant, state:

a. Name of Applicant:
b. Address of Applicant:
B. DESCRIPTION OF CONDOMINIUM
11. Common promotional name:
12. Location: ______________________ _______________________
Street or Road
City or Town
______________________ _______________________
County
State
______________________
Country
13. a. Does the condominium involve conversion of rental property?
Yes______ No______
b. Is the condominium a leasehold condominium?
Yes______ No______
c. Does the condominium contain:
1. convertible land?

Yes______ No______

2. convertible space? Yes______ No______
3. withdrawable land?
4. additional land?

Yes______ No______

Yes______ No______

5. any nonresidential units? Yes______ No______

Form CPLC100 (June, 2014)
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6. any time sharing interests? Yes______ No______
14. The maximum number of years of Declarant control, pursuant to RSA 356-B:36, I, is
______ years. Provisions relating to Declarant control are on page(s)_____ of the
Declaration and/or page(s) _____ of the Bylaws.
15. Condition of title.
a. Submit as Appendix C a statement of the condition of title to the condominium, in the
form of a title opinion of a licensed attorney, not under salary to the Declarant, or other
evidence of title acceptable to the agency.
b. Is the Declarant currently the holder of legal title to the property upon which the
condominium will be located?
Yes______ No______
If no, explain in Appendix C(1).
c. Will the Declarant be the holder of legal title to the condominium property at the time the
condominium is created?
Yes______ No______
If no, explain in Appendix C(2).
16. Number of separate parcels of real estate included in this filing:______
17. a. Number of acres in condominium in this filing:______
b. Number of additional acres that later may be included by reason of future expansion or
merger: ______
c. Total number of acres that the condominium ultimately may include:______
d. State whether any of the units in this filing have been offered or disposed of within the
meaning of RSA 356-B:50, I. Disposition includes entry into a purchase and sale agreement.
Yes _____ No _____. If yes, attach copies of purchase and sale agreements.
18. a. Number of units for which registration is requested in this filing:______(Note: The
Bureau will not grant registration unless adequate financing has been committed for
completion of all promised improvements and units sought to be registered in this
Application.)
b. Number of additional units that may be included by reason of future conversion, expansion
Form CPLC100 (June, 2014)
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or merger:_____.

c. Total number of units that the condominium ultimately may include:______
19. a. Number of time sharing interests involved in this filing:______
b. Total number of time sharing interests involved:______
20. a. Size of units in this filing: __________ __________ __________
minimum
average
maximum
21. List sequentially the units to be registered in this filing. Use the identifying numbers as
they will appear on the site and floor plans to be recorded with the declaration.

C. PLAN OF DEVELOPMENT FOR THE CONDOMINIUM
22. Submit as Appendix D(1) the Declaration of the condominium.
Submit as Appendix D(2) the Bylaws of the condominium.
Submit as Appendix D(3) the rules and regulations of the condominium.
Submit as Appendix D(4) the site and floor plans of the condominium.
23. Have the plans been recorded? Yes______ No______
a. Date of Recording:
b. Location of Recording, including book and page reference:
24. Have the boundaries of the convertible lands, withdrawable lands, additional lands,
common areas, limited common areas and any completed or proposed improvements thereon
been laid out by a registered surveyor? Yes______ No______
a. Name of surveyor:
b. Address of surveyor:
c. Method used to depict boundaries:
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D. IMPROVEMENTS (Complete information must be entered)
25. Improvements which have been completed:
Description

When Completed

Buildings

______________

Graded Roads

______________

Paved Roads

______________

Water System

______________

Sewerage System

______________

Drainage

______________

Sidewalks, Curbs, Street
Lighting

______________

Electrical Supply

______________

Gas Supply

______________

Telephone Service

______________

Amenities/Recreational
Facilities

______________

26. Improvements which are promised in this phase:
Description
Of Improvement

Percent
Completed

Estimated Cost
To Complete

Anticipated
Completion
Date

Buildings

___________

___________

___________

Graded Roads

___________

___________

___________
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Paved Roads

___________

___________

___________

Water System

___________

___________

___________

Sewerage System

___________

___________

___________

Drainage

___________

___________

___________

Sidewalks, Curbs,
Street Lighting

___________

___________

___________

Electrical Supply

___________

___________

___________

Gas Supply

___________

___________

___________

___________

___________

___________

___________

Telephone Service

___________

Amenities/Recreational
Facilities
___________

27. Is the condominium subject to approval of any local, state, or federal entity other than
the registration to which this application relates? For example, such approval may include,
but is not limited to, building permits and all other approvals granted by zoning boards of
adjustment, planning boards, the Water Supply and Pollution Control Division, Wetlands
Board, and Army Corps of Engineers.
Yes______ No______
a. If yes, submit in Appendix E evidence of approval from the governmental entity.
28. Has any existing tax, special tax, or assessment which affects the condominium been
levied by any governmental entity? Yes______ No______
a. Are any such taxes proposed to be levied by any governmental entity?
Yes______ No______
b. If yes, describe in detail and include an explanation as to whether current use taxation
(RSA 79-A) applies to the condominium.
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29. State whether any bond has been posted, money placed in escrow, letter of credit issued,
or other financial assurance has been provided to any government entity to assure the
completion of these improvements.
Yes______ No______
a. If yes, attach copies of such assurances as Appendix F.
E. MAINTENANCE
30. Have arrangement been made to provide maintenance for the condominium?
Yes______ No______
a. If yes, specify those arrangements for maintenance.

31. Has any governmental entity agreed to accept maintenance of the improvements set forth
in questions 25 and 26?
Yes______ No______
a. If yes, describe in detail:

32. State the relationship, if any, between the Declarant and managing agency.

33. Submit as Appendix G a projected budget for at least the first year of the condominium’s
operation. Include the projected monthly common expense assessments for each unit.
34. Have provisions been made in the budget for capital expenditures or major maintenance
reserves? Yes______ No______
a. If yes, describe:
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F. FINANCING
35. Submit as Appendix H a financial statement of the Declarant pursuant to Jus 1405.11.
36. Is financing being obtained from a lending institution?
Yes______ No______
a. Name of lending institution:
b. Address of institution:
c. Has the loan been finalized?
d. Total amount of the loan or mortgage:
e. Amount of loan or mortgage outstanding as of the date of this filing:
37. If the loan has not been finalized, has the lending institution provided a written
commitment to lend?
Yes______ No______
a. State amount of commitment:
38. Identify any real or personal property providing security for the loan or mortgage:

39. Specify any arrangements for securing partial releases or total discharge of the loan or
mortgage, if such loan or mortgage encumbers any unit which will be disposed of by the
Declarant, or any common or limited common area of the condominium belonging to the
purchasers.

40. Submit a copy as Appendix I of legal instruments or other evidence pertaining to the
loan, mortgage, or commitment letter.
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41. Is there any blanket encumbrance or lien, not identified in question 36, affecting any unit
or any common or limited common area in the condominium?
Yes______ No______
a. If yes, state the consequences for a purchaser of the Declarant’s failure to discharge such
encumbrance or lien.

b. Have steps been taken to protect the purchaser in the case of such an eventuality?
Yes______ No______ If so, describe any such steps.

42. Pursuant to Jus 1405.09, submit as Appendix J a statement of the plan of financing the
improvements in the condominium and the maintenance thereof.
G. PROMOTIONAL PLAN
43. Describe the promotional plan for the disposition of the units or interests in the
condominium:

44. Submit as Appendix K a copy of all promotional material.
45. Name and address of person who will operate the promotional plan:
a. Name:
b. Address:
46. Will all persons offering or selling the units be either the Declarant or its employees?
Yes______ No______ If no, a real estate license must be obtained by each such person
pursuant to RSA 331-A.
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47. Name and address of escrow agent having responsibility for holding deposits pursuant to
RSA 356-B:57:
a. Name:
b. Address:

H. RIGHTS AND OBLIGATIONS OF PURCHASER
48. Submit as Appendix L all legal instruments that will be delivered to a purchaser to
evidence his interest in any unit, and any other agreement a purchaser is required to sign.
49. Are there any management contracts or other contracts, including leases, affecting the
use, maintenance or administration of, or access to all or part of the condominium?
Yes______ No______
a. If yes, submit copies of such contracts as Appendix M.
50. Submit as Appendix N the Public Offering Statement required by RSA 356-B:52.
51. Will any improvements be required to be made by the purchaser in order to use the
condominium unit in the manner represented by the Declarant?
Yes______ No______
a. If yes, describe any improvements to be made and the estimated costs thereof:
52. Submit as Appendix O a copy of all legal instruments relating to the Unit Owners
Association.
(Note: All members of the Association must be advised of the requirements of RSA 356B:58).
53. Describe any initial or recurring fee or charge the purchaser is required to pay arising
from his purchase or use of any unit in the condominium, or from the maintenance and
management of the condominium.
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I. FILING WITH FEDERAL OR STATE AUTHORITIES
54. Has a registration or exemption been granted by any federal or state regulatory agency
other than a New Hampshire agency? Yes ______ No ______
a. If yes or pending, list the jurisdiction, and state whether granted or pending.

55. Has any registration or exemption filing been rejected, suspended or revoked by any
such regulatory agency? Yes______ No ______
a. If yes, identify the agency and describe the status:
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SECTION II
CORPORATE
CERTIFICATE OF RESOLUTION
I,

(Name and Title)

, of

(Declarant)

hereby certify that the following vote was adopted unanimously at a regularly (or specially) held
and

called meeting of the Board of Directors of said corporation held on
__________________________
(Date and Year)
at

, a quorum being present and voting

(Address)

throughout.

Voted: To authorize _______________________ to make and file an application for
registration with the Office of the Attorney General, Consumer Protection and Antitrust Bureau,
State of New Hampshire, pursuant to the provisions of RSA 356-B.
Voted: To authorize an Irrevocable Appointment of the Office of Attorney General,
Consumer Protection and Antitrust Bureau, State of New Hampshire, to receive service of any legal
process in any non-criminal proceeding arising under RSA 356-B against the Declarant or any of its
personal representatives.
I,

, also hereby certify that the above vote has not been

amended or altered and that it is presently in full force and effect.
Witness my hand and the seal of said corporation on this
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day of

, 20___.

(Name/Title)
(Seal)
Subscribed and sworn to before me this

(Seal)

Form CPLC100 (June, 2014)
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20______.

PARTNERSHIP OR OTHER BUSINESS ORGANIZATION
CERTIFICATE OF RESOLUTION
I,

of
(Name/Title)

,
(Declarant)
, hereby certify that the following

(Address)

vote was adopted unanimously by the partners or the owners or principals, if
other form of business organization, at a meeting held on _________________________
(Date and Year)
at
.
(Address)
Voted: To authorize

to make and file an application

for Registration with the Office of the Attorney General, Consumer Protection and Antitrust
Bureau, State of New Hampshire, pursuant to the provisions of RSA 356-B.
Voted: To authorize the Irrevocable Appointment of the Office of the Attorney General,
Consumer Protection and Antitrust Bureau, State of New Hampshire, to receive service of any legal
process in any non-criminal proceeding arising under RSA 356-B against the Declarant or any of its
personal representatives.
I,

, also hereby certify that the above vote has

not been amended or altered and that it is presently in full force and effect.
Witness my hand on this

day of

, 20 _____

______________________________
Name/Title
Subscribed and sworn to before me this

(Seal)

Form CPLC100 (June, 2014)

day of

Justice of the Peace/Notary Public
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, 20 ____

SECTION III
CERTIFICATE OF APPOINTMENT
Pursuant to RSA 356-B:51, I(a),

(Declarant)

hereby irrevocably appoints the Consumer Protection and Antitrust Bureau, Office of the Attorney
General, State of New Hampshire, agent to receive service of any lawful process in any non-criminal
proceeding arising under RSA 356-B against the Declarant or any of its personal representatives.
Witness my hand and seal, if any, of the grantor, on this

day of

, 20__ .

Name/Title
Subscribed and sworn to before me this ___ day of

(Seal)

Form CPLC100 (June, 2014)

Justice of the Peace/Notary Public
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, 20_____.

SECTION IV
APPLICANT’S AFFIDAVIT/AFFIRMATION
I,

, of

,

(Address)

being duly sworn, depose and say that I am authorized to make and file this application for
registration with the Office of the Attorney General, Consumer Protection and Antitrust Bureau,
State of New Hampshire, and that I have examined said application and the information contained
herein, including the documents attached hereto, and certify that the same is, to the best of my
knowledge and belief, true, correct and complete in all respects.

(Date)

(Signature)
(Title)

STATE OF _
COUNTY OF
Subscribed and sworn to before me this

(Seal)

Form CPLC100 (June, 2014)

day of

Justice of the Peace/Notary Public
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, 20_____.

SECTION V
ATTORNEY AFFIRMATION
I,

, of

(Name)

,

(Business Address)

hereby certify that I am an attorney licensed to practice law in New Hampshire, and that the
condominium instruments and other legal documents for
located in

(Condominium name)

(City, State)

comply with the provisions of RSA 356-B and the administrative rules thereunder, and that I have
advised Declarant

of the obligations under

(Declarant’s Name)

RSA 356-B and the administrative rules adopted thereunder.

(Date)

(Name)
Subscribed and sworn to before me this

day of

Justice of the Peace/Notary Public

Form CPLC100 (June, 2014)
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, 20______.
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I. General Principles
356-B:1.

Short Title.
This chapter shall be known and may be cited as the “Condominium Act.”

356-B:2.

Application.

I.
This chapter shall apply to all condominiums and to all condominium projects.
This chapter shall be deemed to supersede RSA 479-A, the New Hampshire Unit Ownership of
Real Property Act; and no condominium shall be established under the latter on or after
September 10, 1977. This chapter shall not be construed to affect the validity of any provision of
any condominium instrument recorded prior to September 10, 1977. Nor shall this chapter,
except as set forth in paragraphs II and III, be deemed to apply to any real estate, or any interest
therein, submitted to the provisions of RSA 479-A prior to September 10, 1977.
II.
Notwithstanding the provisions of paragraph I, this subdivision, General Principles,
and subdivision IV, Administration and Enforcement, shall apply to any offer or disposition on
or after November 1, 1981, of time sharing interests in condominium units established under
RSA 479-A, regardless of the date on which such condominium units were created.
III.
Notwithstanding the provisions of paragraph I, if any condominium instrument
recorded under RSA 479-A prior to September 10, 1977, shall be amended after September 10,
1977, for the purpose of creating 10 or more additional units in any such condominium project,
this subdivision, General Principles, and subdivision IV, Administration and Enforcement, shall
apply to said additional units. If said amendment creates 10 or more, but less than 26, additional
units, the applicant shall be permitted to make an abbreviated registration pursuant to RSA 356B:51, II, and shall not be required to prepare a public offering statement pursuant to RSA 356B:52; provided, however, this sentence shall not apply if time sharing interests are offered with
respect to such additional units.
356-B:3.

Definitions. In this chapter:

I. "Board of directors'' means an executive and administrative entity, by whatever
name denominated, designated in the condominium instruments as the governing body of the
unit owners' association.
II. "Common area'' or "common areas'' means all portions of the condominium other
than the units.
III. "Common expenses'' means all expenditures lawfully made or incurred by or on
behalf of the unit owners' association, together with all funds lawfully assessed for the creation
and/or maintenance of reserves pursuant to the provisions of the condominium instruments;
"future common expenses'' shall mean common expenses for which assessments are not yet due
and payable.
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IV. "Common profits'' means all income collected or accrued by or on behalf of the unit
owners' association, other than income derived from assessments pursuant to RSA 356-B:45.
V. "Condominium'' means real property, and any interests therein, lawfully submitted
to this chapter by the recordation of condominium instruments pursuant to the provisions of this
chapter. No project shall be deemed a condominium within the meaning of this chapter unless
the undivided interests in the common area are vested in the unit owners.
VI. "Condominium instruments'' is a collective term referring to the declaration,
bylaws, and site plans and floor plans, recorded pursuant to the provisions of this chapter. Any
exhibit, schedule, or certification accompanying a condominium instrument and recorded
simultaneously therewith shall be deemed an integral part of that condominium instrument. Any
amendment or certification of any condominium instrument shall, from the time of the
recordation of such amendment or certification, be deemed an integral part of the affected
condominium instrument, so long as such amendment or certification was made in accordance
with the provisions of this chapter.
VII. "Condominium unit'' means a unit together with the undivided interest in the
common area appertaining to that unit.
VIII. "Contractable condominium'' means a condominium from which one or more
portions of the submitted land may be withdrawn in accordance with the provisions of the
declaration and of this chapter. If such withdrawal can occur only by the expiration or
termination of one or more leases, then the condominium shall not be deemed a contractable
condominium within the meaning of this chapter.
IX. "Conversion condominium'' means a condominium containing structures which
before the recording of the declaration were wholly or partially occupied by someone other than
the declarant or those who have contracted for the purchase of condominium units and those who
occupy with the consent of such purchasers.
X. "Convertible land'' means a building site which is a portion of the common area,
within which additional units and/or a limited common area may be created in accordance with
this chapter.
XI. "Convertible space'' means a portion of a structure within the condominium which
portion may be converted into one or more units and/or common area, including but not limited
to limited common area, in accordance with this chapter.
XII. "Days'' mean calendar days, unless modified by the word "business'', in which case
said term shall include all days except Saturdays, Sundays and legal holidays in the state of New
Hampshire.
XIII. "Declarant'' means all persons who execute or propose to execute the declaration or
on whose behalf the declaration is executed or proposed to be executed. From the time of the
recordation of any amendment to the declaration expanding an expandable condominium, all
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persons who execute that amendment or on whose behalf that amendment is executed shall also
come within this definition. Any successors of the persons referred to in this paragraph who
come to stand in the same relation to the condominium as their predecessors did shall also come
within this definition; provided, however, this definition shall not include any homeowners
association which is not controlled by a declarant or any mortgage holder that forecloses on a
declarant's interest in the condominium, provided that the foreclosing mortgagee refrains from
exercising any of the rights reserved to the declarant by this chapter. A foreclosing mortgagee
may transfer all such rights to a successor builder or developer without registration or exemption,
provided that prior to such intended transfer, the mortgagee files an affidavit or with the attorney
general identifying the intended transferee by name, address, and telephone number, and listing
the number of units or interests remaining in the condominium, and the number of units or
interests so transferred.
XIV. "Dispose'' or "disposition'' refers to any sale, contract, assignment, or any other
voluntary transfer of a legal or equitable interest in a condominium unit, except as security for a
debt.
XV. "Expandable condominium'' means a condominium to which additional land may be
added in accordance with the provisions of the declaration and of this chapter.
XVI. "Identifying number'' means one or more letters and/or numbers that identify only
one unit in the condominium.
XVII. "Institutional lender'' means one or more commercial or savings banks, savings
and loan associations, trust companies, credit unions, industrial loan associations, insurance
companies, pension funds, or business trusts including but not limited to real estate investment
trusts, any other lender regularly engaged in financing the purchase, construction, or
improvement of real estate, or any assignee of loans made by such a lender, or any combination
of any of the foregoing entities.
XVIII. "Interest in a unit'' and "interest in a condominium unit'', when not modified by
the word "undivided,'' include without limitation any fee simple interest, leasehold interest for a
term of more than 5 years, life estate and, for the purposes of this subdivision and subdivision
IV, Administration and Enforcement, time sharing interest.
XIX. "Leasehold condominium'' means a condominium in all or any portion of which
each unit owner owns an estate for years in his unit, or in the land within which or on which that
unit is situated, or both, with all such leasehold interests due to expire naturally at the same time.
A condominium including leased land, or an interest therein, within which or on which no units
are situated or to be situated shall not be deemed a leasehold condominium within the meaning
of this chapter, nor shall a condominium be deemed to be a leasehold condominium solely
because of the offering or disposition of time sharing interests therein.
XX. "Limited common area'' means a portion of the common area reserved for the
exclusive use of those entitled to the use of one or more, but less than all, of the units.
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XXI. "Nonbinding reservation agreement'' means an agreement between the declarant
and a prospective purchaser which is in no way binding on the prospective purchaser and which
may be cancelled without penalty at the sole discretion of the prospective purchaser by written
notice, hand delivered or sent by United States mail, return receipt requested, to the declarant or
to any agent of the declarant at any time prior to the formation of a contract for the sale or lease
of any interest in a condominium unit. Such agreement shall not contain any provision for waiver
or any other provision in derogation of the rights of the prospective purchaser as contemplated
by this paragraph, nor shall any such provision be a part of any ancillary agreement.
XXII. "Offer'' means any inducement, solicitation, or attempt to encourage any person or
persons to acquire any legal or equitable interest in a condominium unit, except as security for a
debt.
XXIII. "Officer'' means any member of the board of directors or official of the unit
owners' association.
XXIV. "Person'' means a natural person, corporation, partnership, association, trust, or
other entity capable of holding title to real property, or any combination thereof.
XXV. "Publicly held corporation,'' "subsidiary corporation,'' "closely held corporation,''
"hearing'' and "broker'' have the same meaning as set forth in the respective definitions of such
terms in RSA 356-A:1; and "agent'' and "blanket encumbrance'' have the same meaning as set
forth in the respective definitions of such terms in RSA 356-A:1, except that within such
definitions references to "developer'' or "subdivider'' shall mean "declarant,'' references to "lot'' or
"lots'' shall mean "unit'' or "units'' and references to "subdivision'' shall mean "condominium
project.''
XXVI. "Purchaser'' means any person or persons who acquires by means of a voluntary
transfer a legal or equitable interest in a condominium unit, except as security for a debt.
XXVII. "Size'' means the number of cubic feet, or the number of square feet of ground
and/or floor space, within each unit as computed by reference to the floor plans and rounded off
to a whole number. Certain spaces within the units including, without limitation, attic, basement,
and/or garage space may but need not be omitted from such calculation or partially discounted
by the use of a ratio, so long as the same basis of calculation is employed for all units in the
condominium, and so long as that basis is described in the declaration.
XXVIII. "Time sharing interest'' means the exclusive right to occupy one or more units
for less than 60 days each year for a period of more than 5 years from the date of execution of an
instrument for the disposition of such right, regardless of whether such right is accompanied by a
fee simple interest or a leasehold interest, or neither of them, in a condominium unit. Time
sharing interest shall include "interval ownership interest,'' "vacation license'' or any other similar
term.
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XXIX. "Unit'' shall mean a portion of the condominium designed and intended for
individual ownership and use. For the purposes of this chapter, a convertible space shall be
treated as a unit in accordance with RSA 356-B:24, IV.
XXX. "Unit owner'' means one or more persons who owns a condominium unit, or, in the
case of a leasehold condominium, whose leasehold interest or interests in the condominium
extend for the entire balance of the unexpired term or terms.
XXXI. "Value'' means a number of dollars or points assigned to each unit by the
declaration. Substantially identical units shall be assigned the same value, but units located at
substantially different heights above the ground, or having substantially different views, or
having substantially different amenities or other characteristics that might result in differences in
market value, may, but need not, be considered substantially identical within the meaning of this
paragraph. If value is stated in terms of dollars, that statement shall not be deemed to reflect or
control the sales price or fair market value of any unit, and no opinion, appraisal, or fair market
transaction at a different figure shall affect the value of any unit, or any undivided interest in the
common area, voting rights in the unit owners' association, liability for common expenses, or
rights to common profits, assigned on the basis thereof.
356-B:4.

Separate Titles and Taxation.

Each condominium unit shall constitute for all purposes a separate parcel of real property,
distinct from all other condominium units. If there is any unit or units owned by any person
other than the declarant, each such unit or units shall be subject to separate assessment and
taxation by each assessing authority and special district for all types of taxes authorized by law.
Each unit in which time sharing interests, as defined in RSA 356-B:3, XXVIII, have been created
shall be valued for purposes of real property taxation as if such unit were owned by a single
taxpayer. Condominium units in which time sharing interests have been created shall be taxed as
wholly owned condominium units. The total cumulative purchase price paid for time sharing
interests in any such unit shall not be determinative of the unit’s assessed value. No taxes shall
be assessed against the individual owner of a time sharing interest but shall be assessed against
the record owner of such unit, the owners’ association, trustee, or managing agent, as
appropriate.
356-B:5.

Municipal Ordinances.

No zoning or other land use ordinance shall prohibit condominiums as such by reason of
the form of ownership inherent therein. Neither shall any condominium be treated differently by
any zoning or other land use ordinance which would permit a physically identical project or
development under a different form of ownership. No subdivision ordinance in any city or town
shall apply to any condominium or to any subdivision of any convertible land, convertible space,
or unit unless such ordinance is by its express terms made applicable thereto. Nevertheless,
cities and towns may provide by ordinance that proposed conversion condominiums and the use
thereof which do not conform to the zoning, land use and site plan regulations of the respective
city or town in which the property is located shall secure a special use permit, a special
exception, or variance, as the case may be, prior to becoming a conversion condominium. In the
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event of an approved conversion to condominiums, cities, towns, village districts, or other
political subdivisions may impose such charges and fees as are lawfully imposed by such
political subdivisions as a result of construction of new structures to the extent that such charges
and fees, or portions of such charges and fees, imposed upon property subject to such
conversions may be reasonably related to greater or additional services provided by the political
subdivision as a result of the conversion.
356-B:6.

Eminent Domain.

I.
If any portion of the common area is taken by eminent domain, the award therefor
shall be allocated to the unit owners in proportion to their respective undivided interests in the
common area; provided, however, that the portion of the award attributable to the taking of any
permanently assigned limited common area shall be allocated by the decree to the unit owner of
the unit to which that limited common area was so assigned at the time of the taking. If that
limited common area was permanently assigned to more than one unit at the time of the taking,
then the portion of the award attributable to the taking thereof shall be allocated in equal shares
to the unit owners of the units to which it was so assigned or in such other shares as the
condominium instruments may specify for this express purpose. A permanently assigned limited
common area is a limited common area which cannot be reassigned or which can be reassigned
only with the consent of the unit owner or owners of the unit or units to which it is assigned. In
the event of a taking or acquisition of a part or all of the common areas by a condemning
authority, the statutory notices of hearing shall be served on the unit owners’ association acting
on behalf of all of the unit owners at least 30 days prior to such hearing, and the award or
proceeds of settlement shall be payable to the unit owners’ association for the use and benefit of
the unit owners and their mortgagees as their interest may appear in accordance with this section.
The unit owners’ association shall represent the unit owners in any condemnation proceedings or
in negotiations, settlements and agreements with the condemning authorities for acquisition of
the common areas or any part thereof and the unit owners’ association shall act as attorney-infact for each unit owner for the purposes of this section.
II.
If one or more units are taken by eminent domain, the undivided interest in the
common area appertaining to any such unit shall thenceforth appertain to the remaining units,
being allocated to them in proportion to their respective undivided interests in the common area.
The court shall enter a decree reflecting the reallocation of undivided interests produced thereby,
and the award shall include, without limitation, just compensation to the unit owner of any unit
taken for his undivided interest in the common area as well as for his unit.
III.
If portions of any unit are taken by eminent domain, the court shall determine the
fair market value of the portions of such unit not taken and the undivided interest in the common
area appertaining to any such units shall be reduced, in the case of each such unit, in proportion
to the diminution in the fair market value of such unit resulting from the taking. The portions of
undivided interest in the common area thereby divested from the unit owners of any such units
shall be reallocated among those units and the other units in the condominium in proportion to
their respective undivided interests in the common area, with any units partially taken
participating in such reallocation on the basis of their undivided interests as reduced in
accordance with the preceding sentence. The court shall enter a decree reflecting the reallocation
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of undivided interests produced thereby, and the award shall include, without limitation, just
compensation to the unit owner of any unit partially taken for that portion of his undivided
interest in the common area divested from him by operation of the first sentence of this
paragraph and not revested in him by operation of the following sentence, as well as for that
portion of his unit taken by eminent domain.
IV.
If, however, the taking of a portion of any unit makes it impractical to use the
remaining portion of that unit for any lawful purpose permitted by the condominium instruments,
then the entire undivided interest in the common area appertaining to that unit shall thenceforth
appertain to the remaining units, being allocated to them in proportion to their respective
undivided interests in the common area, and the remaining portion of that unit shall thenceforth
be common area. The court shall enter a decree reflecting the reallocation of undivided interests
produced thereby, and the award shall include, without limitation, just compensation to the unit
owner of such unit for his entire undivided interest in the common area and for his entire unit.
V.
Votes in the unit owners’ association, rights to future common profits, and
liabilities for future common expenses not specially assessed, appertaining to any unit or units
taken or partially taken by eminent domain, shall thenceforth appertain to the remaining units,
being allocated to them in proportion to their relative voting strength in the unit owners’
association, with any units partially taken participating in such reallocation as though their voting
strength in the unit owners’ association has been reduced in proportion to their reduction in their
undivided interests in the common area, and the decree of the court shall provide accordingly.
VI.
The decree of the court shall require recordation thereof in the registry of deeds of
the county in which the condominium is located.
II. Condominium Instruments
356-B:7.

Creation of Condominium.

No condominium shall come into existence except by the recordation of condominium
instruments pursuant to this chapter. No condominium instruments shall be recorded unless all
units located or to be located on any portion of the submitted land, other than within the
boundaries of any convertible lands, are depicted on site plans and floor plans that comply with
RSA 356-B:20, I and II. The foreclosure of any mortgage, deed of trust, or other lien shall not
be deemed, in and of itself, to terminate the condominium. Notwithstanding any provision of
law to the contrary, if a rent increase is made in accordance with RSA 356-C:3, I(a)(12),
application for condominium conversion shall not be made until 3 months after such increase.
356-B:8.

Release of Liens.

I.
At the time of the conveyance to the first purchaser of each condominium unit
following the recordation of the declaration, every mortgage, deed of trust, any perfected
mechanics’ or materialmen’s liens, or any other perfected lien, affecting all of the condominium
or a greater portion thereof than the condominium unit conveyed, shall be paid and satisfied of
record, or the declarant shall forthwith have the said condominium unit released of record from
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all such liens not so paid and satisfied. This paragraph shall not apply, however, to any
withdrawable land in a contractible condominium, nor shall any provision of this paragraph be
construed to prohibit the unit owners’ association from mortgaging or causing a deed of trust to
be placed on any portion of the condominium within which no units are located, so long as any
time limit specified pursuant to RSA 356-B:36 has expired, and so long as the bylaws authorize
the same.
II.
Subsequent to recording the declaration as provided in this chapter, no lien or
encumbrance shall thereafter arise against the condominium as a whole, but only against each
unit and the percentage of undivided interest in the common areas appurtenant to such unit, in
the same manner and under the same conditions in every respect as liens or encumbrances may
arise or be created upon or against any other separate parcel of real property subject to individual
ownership; provided that no labor performed or materials furnished with the consent or at the
request of a unit owner or his agent or his contractor or subcontractor shall be the basis for the
filing of a lien pursuant to the lien law against the unit or any other property of any other unit
owner not expressly consenting to or requesting the same, except that such express consent shall
be deemed to be given by the owner of any unit in the case of emergency repairs thereto. Labor
performed or materials furnished for the common areas, if duly authorized by the association of
unit owners or board of directors in accordance with this chapter, the declaration or bylaws, shall
be deemed to be performed or furnished with the express consent of each unit owner and shall be
the basis for the filing of a lien pursuant to the lien law against each of the units and shall be
subject to the provisions of this section. In the event a lien against 2 or more units becomes
effective, the unit owners of the separate units may remove their unit and the percentage of
undivided interest in the common areas appurtenant to such unit from the lien by payment of the
fractional or proportional amounts attributable to each of the units affected. Such individual
payment shall be computed by reference to the percentages appearing on the declaration.
Subsequent to any such payment, discharge or other satisfaction, the unit and the percentage of
undivided interest in the common areas appurtenant thereto shall thereafter be free and clear of
the lien so paid, satisfied or discharged. Such partial payment, satisfaction or discharge shall not
prevent the lienor from proceeding to enforce his rights against any unit and the percentage of
undivided interest in the common areas appurtenant thereto not so paid, satisfied or discharged.
This paragraph shall not be construed to prohibit the declarant from mortgaging or causing a
deed of trust to be placed on any portion of convertible lands for the purpose of financing
construction thereon.
356-B:9.

Description of Condominium Units.

After the creation of the condominium, no description of a condominium unit shall be
deemed vague, uncertain, or otherwise insufficient or infirm which sets forth the identifying
number of that unit, the name of the condominium, the name of the town or city and county
wherein the condominium is situated, and the deed book and page number where the first page of
the declaration is recorded. Any such description shall be deemed to include the undivided
interest in the common area appertaining to such unit even if such interest is not defined or
referred to therein.
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356-B:10.

Execution of Condominium Instruments.

The declaration and bylaws and any amendments to either made pursuant to RSA 356B:33 shall be duly executed by or on behalf of all of the owners and lessees of the submitted
land. But the phrase “owners and lessees” in the preceding sentence and in RSA 356-B:25 does
not include, in their capacity as such, any mortgagee, any trustee or beneficiary under a deed of
trust, any other lien holder, any person having an inchoate dower or curtesy interest, any person
having an equitable interest under any contract for the sale and/or lease of a condominium unit,
or any lessee whose leasehold interest does not extend to any portion of the common area.
356-B:11.

Recordation of Condominium Instruments.

All amendments and certifications of condominium instruments shall set forth the name
of the condominium, the name of the town or city and county in which the condominium is
located, and the deed book and page number where the first page of the declaration is recorded.
All condominium instruments, and all amendments and certifications thereof, shall be recorded
in the registry of deeds of every county wherein any portion of the condominium is located, and
shall set forth the name and address of the condominium.
356-B:12.

Construction of Condominium Instruments.

Except to the extent otherwise provided by the condominium instruments:
I.
The terms defined in RSA 356-B:3 shall be deemed to have the meanings therein
specified wherever they appear in the condominium instruments unless the context otherwise
requires.
II.
To the extent that walls, floors, and/or ceilings are designated as the boundaries of
the units or of any particular units without further specification, all doors and windows therein,
and all lath, wallboard, plaster, paneling, tiles, wallpaper, paint, finished flooring, and any other
materials constituting any part of the finished surfaces thereof, shall be deemed a part of such
units, while all other portions of such walls, floors, and/or ceilings shall be deemed a part of the
common area.
III.
If any chutes, flues, ducts, conduits, wires, bearing walls, bearing columns, or any
other apparatus lie partially within and partially outside of the designated boundaries of a unit,
any portions thereof serving only that unit shall be deemed a part of that unit, while any portions
thereof serving more than one unit or any portion of the common area shall be deemed a part of
the common area.
IV.
Subject to the provisions of paragraph III of this section, all space, interior
partitions, and other fixtures and improvements within the boundaries of a unit shall be deemed a
part of that unit.
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V.
Any shutters, awnings, window boxes, doorsteps, porches, balconies, patios, and
any other apparatus designed to serve a single unit, but located outside the boundaries thereof,
shall be deemed a limited common area appertaining to that unit exclusively.
356-B:13.

Complementarily of Condominium Instruments.

The condominium instruments shall be construed together and shall be deemed to
incorporate one another to the extent that any requirement of this chapter as to the content of one
shall be deemed satisfied if the deficiency can be cured by reference to any of the others. In the
event of any conflict between the condominium instruments, the declaration shall control; but
particular provisions shall control more general provisions, except that a construction
conformable with the statute shall in all cases control over any construction inconsistent
therewith.
356-B:14.

Validity of Condominium Instruments.

I.
All provisions of the condominium instruments shall be deemed severable, and any
unlawful provision thereof shall be voided.
II.
No provision of the condominium instruments shall be deemed void by reason of
the rule against perpetuities.
III.
No restraint on alienation shall discriminate or be used to discriminate against any
person in violation of RSA 354-A.
IV.
Subject to the provisions of paragraph III of this section, the rule of property law
known as the rule restricting unreasonable restraints on alienation shall not be applied to defeat
any provision of the condominium instruments restraining the alienation of condominium units.
356-B:15.

Compliance with Condominium Instruments.

I.
The declarant, the board of directors, every unit owner, and all those entitled to
occupy a unit shall comply with all lawful provisions of this chapter and all provisions of the
condominium instruments. Any lack of such compliance shall be grounds for an action or suit to
recover sums due, for damages or injunctive relief, or for any other remedy available at law or in
equity, maintainable by the unit owners' association, or by its board of directors or any managing
agent on behalf of such association, or, in any proper case, by one or more aggrieved unit owners
on their own behalf or as a class action.
II.
The prevailing party shall be entitled to all costs and attorneys' fees incurred in
any proceeding under RSA 356-B:15, I.
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356 B:16.
I.

Contents of Declaration.
The declaration for every condominium shall contain the following:

(a) The name of the condominium, which name shall include the word
“condominium” or be followed by the words “a condominium”;
located;

(b)

The name of the town or city and county in which the condominium is

(c)

A legal description by metes and bounds of the land submitted to this chapter;

(d) A description or delineation of the boundaries of the units, including the
horizontal boundaries, if any, as well as the vertical boundaries;
(e) A description or delineation of the limited common areas, if any, showing or
designating the unit or units to which each is assigned;
(f) A description or delineation of all common areas not within the boundaries of
any convertible lands which may subsequently be assigned as limited common areas, together
with a statement that they may be so assigned and a description of the method whereby any such
assignments shall be made in accordance with RSA 356-B:19;
(g) The allocation to each unit of an undivided interest in the common areas in
accordance with RSA 356-B:17;
(h) A statement of the purposes for which the condominium and each of the units
are intended and restricted as to use;
(i) A description of the manner of determining appropriate action following
damage to any portion of the condominium by fire or other casualty; and
(j)

Such other matters as the declarant deems appropriate.

II.
If the condominium contains any convertible land, the declaration shall also contain
the following:
(a)
condominium;

A legal description by metes and bounds of each convertible land within the

(b) A statement of the maximum number of units that may be created within each
such convertible land;
(c) A statement, with respect to each such convertible land, as to whether or not
any portion of such convertible land will not be restricted to residential use, and, if not, the
nature of the permitted uses, and the maximum percentage of the aggregate land and aggregate
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floor area of all units that may be created which will not be restricted exclusively to residential
use;
(d) A statement of the extent to which any structure erected on any convertible
land will be compatible with structures on other portions of the submitted land in terms of quality
of construction, the principal materials to be used, and architectural style;
(e) A description of all other improvements that may be made on each
convertible land within the condominium;
(f) A statement that any units created within each convertible land will be
substantially identical to the units on other portions of the submitted land, or a statement
describing in detail any differences in design, layout, size, quality or other significant
characteristics of the units that may be created therein; and
(g) A description of the declarant’s reserved right, if any, to create limited
common areas within any convertible land, and/or to designate common areas therein which may
subsequently be assigned as limited common areas in terms of the types, sizes, and maximum
number of such areas within each such convertible land.
Provided, that site plans and floor plans may be recorded with the declaration and identified
therein to supplement information furnished pursuant to subparagraphs II(a), (d), (e), (f) and (g),
and that subparagraph II(c) need not be complied with if none of the units on other portions of
the submitted land are restricted exclusively to residential use.
III.
If the condominium is an expandable condominium, the declaration shall also
contain the following:
(a)

The explicit reservation of an option to expand the condominium;

(b) A statement of any limitations on that option, including, without limitation, a
statement as to whether the consent of any unit owners shall be required, and, if so, a statement
as to the method whereby such consent shall be evidenced; or a statement that there are no such
limitations;
(c) A time limit, not exceeding 7 years from the recording of the declaration,
upon which the option to expand the condominium shall expire, provided, however, that the time
limit contained in the declaration may be extended by not more than 7 years by an amendment to
the declaration adopted pursuant to RSA 356-B:54, V, together with a statement of the
circumstances, if any, which will terminate that option prior to the expiration of the time limit so
specified;
(d) A legal description by metes and bounds of all land that may be added to the
condominium, henceforth referred to as “additional land”;
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(e) A statement as to whether, if any of the additional land is added to the
condominium, all of it or any particular portion of it must be added, and, if not, a statement of
any limitations as to what portions may be added or a statement that there are no such
limitations;
(f) A statement as to whether portions of the additional land may be added to the
condominium at different times, together with any limitations fixing the boundaries of those
portions by legal descriptions setting forth the metes and bounds thereof and/or regulating the
order in which they may be added to the condominium;
(g) A statement of any limitations as to the locations of any improvements that
may be made on any portions of the additional land added to the condominium, or a statement
that no assurances are made in that regard;
(h) A statement of the maximum number of units that may be created on the
additional land. If portions of the additional land may be added to the condominium and the
boundaries of those portions are fixed in accordance with subparagraph III(f), the declaration
shall also state the maximum number of units that may be created on each such portion added to
the condominium. If portions of the additional land may be added to the condominium and the
boundaries of those portions are not fixed in accordance with subparagraph III(f), then the
declaration shall also state the maximum number of units per acre that may be created on any
such portion added to the condominium;
(i) A statement, with respect to the additional land and to any portion or portions
thereof that may be added to the condominium, as to whether or not any portion of such
expandable land will not be restricted to residential use, and, if not, the nature of the permitted
uses and the maximum percentage of the aggregate land and aggregate floor area of all units that
may be created thereon which will not be restricted exclusively to residential use;
(j) A statement of the extent to which any structures created on any portion of the
additional land added to the condominium will be compatible with structures on the submitted
land in terms of quality of construction, the principal materials to be used, and architectural style,
or a statement that no assurances are made in those regards;
(k) A description of all other improvements that will be made on any portion of
the additional land added to the condominium or a statement of any limitations as to what other
improvements may be made thereon, or a statement that no assurances are made in that regard;
(l) A statement that any units created on any portion of the additional land added
to the condominium will be substantially identical to the units on the submitted land, or a
statement of any limitations as to what differences in design, layout, size, quality or other
significant characteristics of the units may be created thereon, or a statement that no assurances
are made in that regard; and
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(m) A description of the declarant’s reserved right, if any, to create limited
common areas within any portion of the additional land added to the condominium, and/or to
designate common areas therein which may subsequently be assigned as limited common areas
in terms of types, sizes, and maximum number of such areas within each such portion, or a
statement that no assurances are made in those regards.
Provided, that site plans and floor plans may be recorded with the declaration and identified
therein to supplement information furnished pursuant to subparagraphs III(d), (e), (f), (g), (j), (k),
(l) and (m), and that subparagraph III(i) need not be complied with if none of the units on the
submitted land is restricted exclusively to residential use.
IV.
If the condominium is a contractible condominium, the declaration shall also
contain the following:
(a)

The explicit reservation of an option to contract the condominium;

(b) A statement of any limitations on that option, including, without limitation, a
statement as to whether the consent of any unit owners shall be required, and, if so, a statement
as to the method whereby such consent shall be evidenced; or a statement that there are no such
limitations;
(c) A time limit, not exceeding 7 years from the recording of the declaration,
upon which the option to contract the condominium shall expire, provided, however, that the
time limit contained in the declaration may be extended by not more than 7 years by an
amendment to the declaration adopted pursuant to RSA 356-B:54, V, together with a statement
of the circumstances, if any, which will terminate that option prior to the expiration of the time
limit so specified;
(d) A legal description by metes and bounds of all land that may be withdrawn
from the condominium, henceforth referred to as “withdrawable land”;
(e) A statement as to whether portions of the withdrawable land may be
withdrawn from the condominium at different times, together with any limitations fixing the
boundaries of those portions by legal descriptions setting forth the metes and bounds thereof
and/or regulating the order in which they may be withdrawn from the condominium; and
(f) A legal description by metes and bounds of all of the submitted land to which
the option to contract the condominium does not extend. Provided, that site plans may be
recorded with the declaration and identified therein to supplement information furnished
pursuant to subparagraphs IV(d), (e) and (f), and that subparagraph IV(f) shall not be construed
in derogation of any right the declarant may have to terminate the condominium in accordance
with RSA 356-B:33.
V.
If the condominium is a leasehold condominium, then with respect to any ground
lease or other leases the expiration or termination of which will or may terminate or contract the
condominium, the declaration shall set forth the county wherein the same are recorded and the
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deed book and page number where the first page of each such lease is recorded; and the
declaration shall also contain the following:
(a)

The date upon which each such lease is due to expire;

(b) A statement as to whether any land and/or improvements will be owned by
the unit owners in fee simple, and, if so, either (a) a description of the same, including without
limitation a legal description by metes and bounds of any such land, or (b) a statement of any
rights the unit owners shall have to remove such improvements within a reasonable time after the
expiration or termination of the lease or leases involved, or a statement that they shall have no
such rights; and
(c) A statement of the rights the unit owners shall have to redeem the reversion or
any of the reversions, or a statement that they shall have no such rights.
Provided, that after the recording of the declaration, no lessor who executed the same, and no
successor in interest to such lessor, shall have any right or power to terminate any part of the
leasehold interest of any unit owner who makes timely payment of his share of the rent to the
person or persons designated in the declaration for the receipt of such rent and who otherwise
complies with all covenants which, if violated, would entitle the lessor to terminate the lease.
Acquisition or reacquisition of such a leasehold interest by the owner of the reversion or
remainder shall not cause a merger of the leasehold and fee simple interests unless all leasehold
interests in the condominium are thus acquired or reacquired.
VI.
Wherever this section requires a legal description by metes and bounds of land that
is submitted to this chapter or that may be added to or withdrawn from the condominium, such
requirement shall be deemed satisfied by any legally sufficient description and shall be deemed
to require a legally sufficient description of any easements that are submitted to this chapter or
that may be added to or withdrawn from the condominium, as the case may be. In the case of
each such easement, the declaration shall contain the following:
(a)

A description of the permitted use or uses;

(b) If less than all of those entitled to the use of all of the units may utilize such
easement, a statement of the relevant restrictions and limitations on utilization; and
(c) If any persons other than those entitled to the use of the units may utilize such
easement, a statement of the rights of others to utilization of the same.
VII.
Wherever this section requires a legal description by metes and bounds of land that
is submitted to this chapter or that may be added to or withdrawn from the condominium, an
added requirement shall be a separate legally sufficient description of all lands in which the unit
owners shall or may be tenants in common or joint tenants with any other persons, and a separate
legally sufficient description of all lands in which the unit owners shall or may be life tenants.
No units shall be situated on any such lands, however, and the declaration shall describe the
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nature of the unit owner’s estate therein. No such lands shall be shown on the same site plans
showing other portions of the condominium, but shall be shown instead on separate site plans.
356-B:17.

Allocation of Interests in the Common Areas.

I.
The declaration may allocate to each unit depicted on site plans and floor plans that
comply with RSA 356-B:20, I and II an undivided interest in the common areas proportionate to
either the size or value of each unit.
II.
Otherwise, the declaration shall allocate to each such unit an equal undivided
interest in the common areas subject to the following exception: each convertible space so
depicted shall be allocated an undivided interest in the common areas proportionate to the size of
each such space, vis-a-vis the aggregate size of all units so depicted, while the remaining
undivided interests in the common areas shall be allocated equally to the other units so depicted.
III.
The undivided interests in the common areas allocated in accordance with
paragraph I or II shall add up to one if stated as fractions or 100 percentum if stated as
percentages.
IV.
If, in accordance with paragraph I or II, an equal undivided interest in the common
areas is allocated to each unit, the declaration may simply state that fact and need not express the
fraction or percentage so allocated.
V.
Otherwise, the undivided interest allocated to each unit in accordance with
paragraph I or II shall be reflected by a table in the declaration, or by an exhibit or schedule
accompanying the declaration and recorded simultaneously therewith, containing 3 columns.
The first column shall identify the units, listing them serially or grouping them together in the
case of units to which identical undivided interests are allocated. Corresponding figures in the
second and third columns shall set forth the respective areas or values of those units and the
fraction or percentage of undivided interest in the common areas allocated thereto.
VI.
Except to the extent otherwise expressly provided by this chapter, the amount of
undivided interest in the common areas allocated to any unit shall not be altered, and any
purported transfer, encumbrance or other disposition of that interest without the unit to which it
appertains shall be void.
VII.
The common areas shall not be subject to any suit for partition until and unless the
condominium is terminated.
356-B:18.

Reallocation of Interests in the Common Areas.

I.
If a condominium contains any convertible land or is an expandable condominium,
then the declaration shall not allocate undivided interests in the common areas on the basis of
value unless the declaration:
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(a) Prohibits the creation of any units not substantially identical to the units
depicted on the site plans and floor plans recorded pursuant to RSA 356-B:20, I and II; or
(b) Prohibits the creation of any units not described pursuant to RSA 356-B:16,
II(f) (in the case of convertible lands) and RSA 356-B:16, III(l) (in the case of additional land),
and contains from the outset a statement of the value that shall be assigned to every such unit that
may be created.
II.
Interests in the common areas shall not be allocated to any units to be created
within any convertible land or within any additional land until site plans and floor plans
depicting the same are recorded pursuant to RSA 356-B:20, III. But simultaneously with the
recording of such site plans and floor plans the declarant shall execute and record an amendment
to the declaration reallocating undivided interests in the common areas so that the units depicted
on such site plans and floor plans shall be allocated undivided interests in the common areas on
the same basis as the units depicted on the site plans and floor plans recorded simultaneously
with the declaration pursuant to RSA 356-B:20, I and II.
III.
If all of a convertible space is converted into common areas, including without
limitation limited common areas, then the undivided interest in the common areas appertaining to
such space shall thenceforth appertain to the remaining units, being allocated among them in
proportion to their undivided interests in the common areas. The principal officer of the unit
owners’ association, or such other officer or officers as the condominium instruments may
specify, shall forthwith prepare, execute, and record an amendment to the declaration reflecting
the reallocation of undivided interests produced thereby.
IV.
In the case of a leasehold condominium, if the expiration or termination of any
lease causes a contraction of the condominium which reduces the number of units, then the
undivided interest in the common areas appertaining to any units thereby withdrawn from the
condominium shall thenceforth appertain to the remaining units, being allocated among them in
proportion to their undivided interests in the common areas. The principal officer of the unit
owners’ association, or such other officer or officers as the condominium instruments may
specify, shall forthwith prepare, execute, and record an amendment to the declaration reflecting
the reallocation of undivided interests produced thereby.
356-B:19.

Assignments of Limited Common Areas.

I.
All assignments and reassignments of limited common areas shall be reflected by
the condominium instruments. No limited common area shall be assigned or reassigned except
in accordance with this chapter. No amendment to any condominium instrument shall alter any
rights or obligations with respect to any limited common area without the consent of all unit
owners adversely affected thereby as evidenced by their execution of such amendment, except to
the extent that the condominium instruments expressly provided otherwise prior to the first
assignment of that limited common area.
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II.
Unless expressly prohibited by the condominium instruments, a limited common
area may be reassigned upon written application of the unit owners concerned to the principal
officer of the unit owners’ association, or to such other officer or officers as the condominium
instruments may specify. The officer or officers to whom such application is duly made shall
forthwith prepare and execute an amendment to the declaration reassigning all rights and
obligations with respect to the limited common area involved. Such amendment shall be
delivered forthwith to the unit owners of the units concerned upon payment by them of all
reasonable costs for the preparation and acknowledgment thereof. Said amendment shall
become effective when the unit owners of the units concerned have executed and recorded it.
III.
A common area not previously assigned as a limited common area shall be so
assigned only pursuant to RSA 356-B:16, I(f) or limited common areas may be created pursuant
to an amendment to the condominium instruments consented to by 2/3 of the votes in the unit
owners association and then thereafter assigned as there provided. The amendment to the
declaration making such an assignment shall be prepared and executed by the principal officer of
the unit owners’ association, or by such other officer or officers as the condominium instruments
may specify. Such amendment shall be delivered to the unit owner or owners of the unit or units
concerned upon payment by them of all reasonable costs for the preparation and
acknowledgment thereof. Said amendment shall become effective when the aforesaid unit owner
or owners have executed and recorded it, and the recordation thereof shall be conclusive
evidence that the method prescribed pursuant to RSA 356-B:16, I(f) was adhered to. The creation
of limited common areas pursuant to this subsection shall not alter the amount of undivided
interest in the common areas allocated to any unit.
356-B:20.

Contents of the Site Plans and Floor Plans.

I.
There shall be recorded simultaneously with the declaration one or more site plans
of survey showing the location and dimensions of the submitted land, the location and
dimensions of any convertible lands within the submitted land, the location and dimensions of
any existing improvements, the intended location and dimensions of any contemplated
improvements which are to be located on any portion of the submitted land other than within the
boundaries of any convertible lands, and, to the extent feasible, the location and dimensions of
all easements appurtenant to the submitted land or otherwise submitted to this chapter as a part of
the common areas. If the submitted land is not contiguous, then the site plans shall indicate the
distance between the parcels constituting the submitted land. The site plans shall label every
convertible land as a convertible land, and if there be more than one such land the site plans shall
label each such land with one or more letters or numbers or both different from those designating
any other convertible land and different also from the identifying number of any unit. The site
plans shall show the location and dimensions of any withdrawable lands, and shall label each
such land as a withdrawable land. If, with respect to any portion or portions, but less than all, of
the submitted land, the unit owners are to own only an estate for years, the site plans shall show
the location and dimensions of any such portions, and shall label each such portion as a leased
land. If there is more than one withdrawable land, or more than one leased land, the site plans
shall label each such land with one or more letters or numbers or both different from those
designating any convertible land or other withdrawable or leased land, and different also from
the identifying number of any unit. The site plans shall show all easements to which the
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submitted land or any portion thereof is subject, and shall show the location and dimensions of
all such easements to the extent feasible. The site plans shall also show all encroachments by or
on any portion of the condominium. In the case of any improvements located or to be located on
any portion of the submitted land other than within the boundaries of any convertible lands, the
site plans shall indicate which, if any, have not been begun by the use of the phrase “(NOT YET
BEGUN)” and which, if any, have been begun but have not been substantially completed by the
use of the phrase “(NOT YET COMPLETED).” In the case of any units the vertical boundaries
of which lie wholly or partially outside of structures for which floor plans pursuant to paragraph
II are simultaneously recorded, the site plans shall show the location and dimensions of such
vertical boundaries to the extent that they are not shown on such floor plans, and the units or
portions thereof thus depicted shall bear their identifying numbers. Each site plan shall be
certified as to its accuracy and compliance with the provisions of this paragraph by a registered
land surveyor, and the said surveyor shall certify that all units or portions thereof depicted on any
portion of the submitted land other than within the boundaries of any convertible lands have been
substantially completed. The specification within this paragraph of items that shall be shown on
the site plans shall not be construed to mean that the site plans shall not also show all other items
customarily shown or hereafter required for land title surveys.
II.
There shall also be recorded, simultaneously with the declaration, floor plans of
every structure which contains or constitutes all or part of any unit or units, and which is located
on any portion of the submitted land other than within the boundaries of any convertible lands.
The floor plans shall show the location and dimensions of the vertical boundaries of each unit to
the extent that such boundaries lie within or coincide with the boundaries of such structures, and
the units or portions thereof thus depicted shall bear their identifying numbers. In addition, each
convertible space thus depicted shall be labeled a convertible space. The horizontal boundaries
of each unit having horizontal boundaries shall be identified on the floor plans with reference to
established datum. Unless the condominium instruments expressly provide otherwise, it shall be
presumed that in the case of any unit not wholly contained within or constituting one or more
such structures, the horizontal boundaries thus identified extend, in the case of each such unit, at
the same elevation with regard to any part of such unit lying outside of such structures, subject to
the following exception: in the case of any such unit which does not lie over any other unit other
than basement units, it shall be presumed that the lower horizontal boundary, if any, of that unit
lies at the level of the ground with regard to any part of that unit lying outside of such structures.
The floor plans shall be certified as to their accuracy and compliance with the provisions of this
paragraph by a registered architect, registered engineer or licensed land surveyor, and such
architect, engineer or land surveyor shall certify that all units or portions of units depicted on the
floor plan as completed have been substantially completed.
III.
When converting all or any portion of any convertible land, or adding additional
land to an expandable condominium, the declarant shall record new site plans of survey
conforming to the requirements of paragraph I. (In any case where less than all of a convertible
land is being converted, such site plans shall show the location and dimensions of the remaining
portion or portions of such land in addition to otherwise conforming with the requirements of
paragraph I.) At the same time, the declarant shall record, with regard to any structures on the
land being converted, or added, either floor plans conforming to the requirements of
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paragraph II, or certifications, conforming to the certification requirements of said subsection, of
floor plans previously recorded pursuant to RSA 356-B:21.
IV.
When converting all or any portion of any convertible space into one or more units
or limited common areas, or both, the declarant shall record, with regard to the structure or
portion of such structure constituting that convertible space, floor plans showing the location and
dimensions of the horizontal and vertical boundaries of each unit or limited common areas, or
both, formed out of such space. Such plans shall be certified as to their accuracy and compliance
with the provisions of this paragraph by a registered architect, registered engineer or licensed
land surveyor.
V.
For the purposes of paragraphs I, II and III, all provisions and requirements relating
to units shall be deemed equally applicable to limited common areas. The limited common areas
shall be labeled as such, and each limited common area depicted on the site plans and floor plans
shall bear the identifying number or numbers of the unit or units to which it is assigned, if it has
been assigned, unless the provisions of RSA 356-B:12, V, make such designations unnecessary.
356-B:21.

Preliminary Recordation of Floor Plans.

Floor plans previously recorded pursuant to the provisions set forth in RSA 356-B:16, II
and III may be used in lieu of new floor plans to satisfy in whole or in part the requirements of
RSA 356-B:18, II, RSA 356-B:23, II and/or RSA 356-B:25 if certifications thereof are recorded
by the declarant in accordance with RSA 356-B:20, II; and if such certifications are so recorded,
the floor plans which they certify shall be deemed recorded pursuant to RSA 356-B:20, III,
within the meaning of RSA 356-B:18, II, RSA 356-B:23, II and/or RSA 356-B:25.
356-B:22.

Easement for Encroachments.

To the extent that any unit or common area encroaches on any other unit or common
area, whether by reason of any deviation from the site plans and floor plans in the construction,
repair, renovation, restoration, or replacement of any improvement, or by reason of the settling or
shifting of any land or improvement, a valid easement for such encroachment shall exist. The
purpose of this section is to protect the unit owners, except in cases of willful and intentional
misconduct by them or their agents or employees, and not to relieve the declarant or any
contractor, subcontractor, or materialman of any liability which any of them may have by reason
of any failure to adhere strictly to the site plans and floor plans.
356-B:23.

Conversion of Convertible Lands.

I.
The declarant may convert all or any portion of any convertible land into one or
more units or limited common areas, or both, subject to any restrictions and limitations which the
condominium instruments may specify. Any such conversion shall be deemed to have occurred
at the time of the recordation of appropriate instruments pursuant to paragraph II and RSA 356B:20, III.
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II.
Simultaneously with the recording of site plans and floor plans pursuant to RSA
356-B:20, III, the declarant shall prepare, execute, and record an amendment to the declaration
describing the conversion. Such amendment shall assign an identifying number to each unit
formed out of a convertible land and shall reallocate undivided interests in the common areas in
accordance with RSA 356-B:18, II. Such amendment shall describe or delineate the limited
common areas formed out of the convertible land, showing or designating the unit or units to
which each is assigned.
III.
All convertible lands shall be deemed a part of the common areas except for such
portions thereof as are converted in accordance with the provisions of this section. Until the
expiration of the period during which conversion may occur or until actual conversion,
whichever occurs first, real estate taxes shall be assessed against the declarant rather than the unit
owners as to both the convertible land and any improvements thereon. No such conversion shall
occur after 5 years from the recordation of the declaration, or such shorter period of time period
as the declaration may specify, provided, however, that the time limit contained in the
declaration may be extended by not more than 5 years by an amendment to the declaration
adopted pursuant to RSA 356-B:54, V.
356-B:24.

Conversion of Convertible Spaces.

I.
The declarant may convert all or any portion of any convertible space into one or
more units or common areas, or both, including, without limitation, limited common areas,
subject to any restrictions and limitations which the condominium instruments may specify. Any
such conversion shall be deemed to have occurred at the time of the recordation of appropriate
instruments pursuant to paragraph II and RSA 356-B:20, IV.
II.
Simultaneously with the recording of site plans and floor plans pursuant to RSA
356-B:20, IV, the declarant shall prepare, execute, and record an amendment to the declaration
describing the conversion. Such amendment shall assign an identifying number to each unit
formed out of a convertible space and shall allocate to each unit a portion of the undivided
interest in the common areas appertaining to that space. Such amendment shall describe or
delineate the limited common areas formed out of the convertible space, showing or designating
the unit or units to which each is assigned.
III.
If all or any portion of any convertible space is converted into one or more units in
0accordance with this section, the declarant shall prepare and execute, and record simultaneously
with the amendment to the declaration, an amendment to the bylaws. The amendment to the
bylaws shall reallocate votes in the unit owners’ association, rights to future common profits, and
liabilities for future common expenses not specially assessed, all as in the case of the subdivision
of a unit in accordance with RSA 356-B:32, IV.
IV.
Any convertible space not converted in accordance with the provisions of this
section, or any portion or portions thereof not so converted, shall be treated for all purposes as a
single unit until and unless it is so converted, and the provisions of this chapter shall be deemed
applicable to any such space, or portion or portions thereof, as though the same were a unit.
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356-B:25.

Expansion of the Condominium.

No condominium shall be expanded except in accordance with the provisions of the
declaration and of this chapter. Any such expansion shall be deemed to have occurred at the
time of the recordation of site plans and floor plans pursuant to RSA 356-B:20, III, together with
an amendment to the declaration, duly executed by the declarant, including, without limitation,
all of the owners and lessees of the additional land added to the condominium. Such amendment
shall contain a legal description by metes and bounds of the land added to the condominium, and
shall reallocate undivided interests in the common areas in accordance with RSA 356-B:18, II.
A merger of 2 condominiums the land of which abuts and which is merged by consent of all
existing unit owners shall not be considered an “expansion.”
356-B:26.

Contraction of the Condominium.

No condominium shall be contracted except in accordance with the provisions of the
declaration and of this chapter. Any such contraction shall be deemed to have occurred at the
time of the recordation of an amendment to the declaration, executed by the declarant, containing
a legal description by metes and bounds of the land withdrawn from the condominium. If
portions of the withdrawable land were described pursuant to RSA 356-B:16, IV(e), then no such
portion shall be so withdrawn after the conveyance of any unit on such portion. If no such
portions were described, then none of the withdrawable land shall be withdrawn after the first
conveyance of any unit thereon.
356-B:27.

Easement to Facilitate Conversion and Expansion.

Subject to any restrictions and limitations the condominium instruments may specify, the
declarant shall have a transferable easement over and on the common areas for the purpose of
making improvements on the submitted land and any additional land pursuant to the provisions
of those instruments and of this chapter, and for the purpose of doing all things reasonably
necessary and proper in connection therewith.
356-B:28.

Easement to Facilitate Sales.

The declarant and his duly authorized agents, representatives, and employees may
maintain sales offices or model units, or both, on the submitted land if and only if the
condominium instruments provide for the same and specify the rights of the declarant with
regard to the number, size, location and relocation thereof. Any such sales office or model unit
which is not designated a unit by the condominium instruments shall become a common area as
soon as the declarant ceases to be a unit owner, and the declarant shall cease to have any rights
with regard thereto unless such sales office or model unit is removed forthwith from the
submitted land in accordance with a right reserved in the condominium instruments to make such
removal.
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356-B:29.

Declarant’s Obligation to Complete and Restore.

I.
No covenants, restrictions, limitations, or other representations or commitments in
the condominium instruments with regard to anything that is or is not to be done on the
additional land, the withdrawable land, or any portion of either shall be binding as to any portion
of either lawfully withdrawn from the condominium or never added thereto except to the extent
that the condominium instruments so provide. But in the case of any covenant, restriction,
limitation, or other representation or commitment in the condominium instruments or in any
other agreement requiring the declarant to add all or any portion of the additional land or to
withdraw any portion of the withdrawable land, or imposing any obligations with regard to
anything that is or is not to be done thereon or with regard thereto, or imposing any obligations
with regard to anything that is or is not to be done on or with regard to the condominium or any
portion thereof, this paragraph shall not be construed to nullify, limit, or otherwise affect any
such obligation.
II.
The declarant shall complete all improvements labeled “(NOT YET
COMPLETED)” on site plans recorded pursuant to the requirements of this chapter unless the
condominium instruments expressly exempt the declarant from such obligation, and shall, in the
case of every improvement labeled “(NOT YET BEGUN)” on such site plans, state in the
declaration either the extent of the obligation to complete the same or that there is no such
obligation.
III.
To the extent that damage is inflicted on any part of the condominium by any
person or persons utilizing the easements reserved by the condominium instruments or created
by RSA 356-B:27 and 28, the declarant together with the person or persons causing the same
shall be jointly and severally liable for the prompt repair thereof and for the restoration of the
same to a condition compatible with the remainder of the condominium.
356-B:30.

Alterations Within Units.

I.
Except to the extent prohibited by the condominium instruments, and subject to any
restrictions and limitations specified therein, any unit owner may make any improvements or
alterations within his unit that do not impair the structural integrity of any structure or otherwise
lessen the support of any portion of the condominium. But no unit owner shall do anything
which would change the exterior appearance of his unit or of any other portion of the
condominium except to such extent and subject to such conditions as the condominium
instruments may specify.
II.
If a unit owner acquires an adjoining unit, or an adjoining part of an adjoining unit,
then such unit owner shall have the right to remove all or any part of any intervening partition or
to create doorways or other apertures therein, notwithstanding the fact that such partition may in
whole or in part be a common area, so long as no portion of any bearing wall or bearing column
is weakened or removed and no portion of any common area other than that partition is damaged,
destroyed, or endangered. Such creation of doorways or other apertures shall not be deemed an
alteration of boundaries within the meaning of RSA 356-B:31.
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356-B:31.

Relocation of Boundaries Between Units.

I.
If the condominium instruments expressly permit the relocation of boundaries
between adjoining units, then the boundaries between such units may be relocated in accordance
with (a) the provisions of this section and (b) any restrictions and limitations not otherwise
unlawful which the condominium instruments may specify. The boundaries between adjoining
units shall not be relocated unless the condominium instruments expressly permit it.
II.
If the unit owners of adjoining units whose mutual boundaries may be relocated
desire to relocate such boundaries, then the principal officer of the unit owners’ association, or
such other officer or officers as the condominium instruments may specify, shall, upon written
application of such unit owners, forthwith prepare and execute appropriate instruments pursuant
to paragraphs III, IV and V.
III.
An amendment to the declaration shall identify the units involved and shall state
that the boundaries between those units are being relocated by agreement of the unit owners
thereof, which amendment shall contain conveyancing between those unit owners. If the unit
owners of the units involved have specified in their written application a reasonable reallocation
as between the units involved of the aggregate undivided interest in the common areas
appertaining to those units, the amendment to the declaration shall reflect that reallocation.
IV.
If the unit owners of the units involved have specified in their written application a
reasonable reallocation as between the units involved of the aggregate number of votes in the
unit owners’ association allocated to those units, an amendment to the bylaws shall reflect that
reallocation and a proportionate reallocation of liability for common expenses and rights to
common profits as between those units.
V.
Such site plans and floor plans as may be necessary to show the altered boundaries
between the units involved together with their other boundaries shall be prepared, and the units
depicted thereon shall bear their identifying numbers. Such site plans and floor plans shall
indicate the new dimensions of the units involved, and any change in the horizontal boundaries
of either as a result of the relocation of their boundaries shall be identified with reference to
established datum and shall state which established datum is used. Such site plans and floor
plans shall be certified as to their accuracy and compliance with the provisions of this paragraph
by a licensed land surveyor in the case of any site plan and by a registered architect, licensed
land surveyor or registered engineer in the case of any floor plan.
VI.
When appropriate instruments in accordance with paragraphs III, IV and V have
been prepared, executed, and acknowledged, they shall be delivered forthwith to the unit owners
of the units involved upon payment by them of all reasonable costs for the preparation and
acknowledgment thereof. Said instruments shall become effective when the unit owners of the
units involved have executed and recorded them, and the recordation thereof shall be conclusive
evidence that the relocation of boundaries thus effectuated did not violate any restrictions or
limitations specified by the condominium instruments and that any reallocations made pursuant
to paragraphs III and IV were reasonable.
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VII.
Any relocation of boundaries between adjoining units shall be governed by this
section and not by RSA 356-B:32. RSA 356-B:32 shall apply only to such subdivisions of units
as are intended to result in the creation of 2 or more new units in place of the subdivided unit.
356-B:32.

Subdivision of Units.

I.
If the condominium instruments expressly permit the subdivision of any units, then
such units may be subdivided in accordance with (a) the provisions of this section and (b) any
restrictions and limitations not otherwise unlawful which the condominium instruments may
specify. No unit shall be subdivided unless the condominium instruments expressly permit it.
II.
If the unit owner of any unit which may be subdivided desires to subdivide a unit,
then the principal officer of the unit owners’ association, or such other officer or officers as the
condominium instruments may specify, shall, upon written application of the subdivider, as such
unit owner shall henceforth be referred to in this section, forthwith prepare and execute
appropriate instruments pursuant to paragraphs III, IV and V.
III.
An amendment to the declaration shall assign new identifying numbers to the new
units created by the subdivision of a unit and shall allocate to those units, on a reasonable basis
acceptable to the subdivider, all of the undivided interest in the common areas appertaining to the
subdivided unit. The new units shall jointly share all rights, and shall be equally liable jointly
and severally for all obligations, with regard to any limited common areas assigned to the
subdivided unit except to the extent that the subdivider may have specified in his written
application that all or any portions of any limited common area assigned to the subdivided unit
exclusively should be assigned to one or more, but less than all of the new units, in which case
the amendment to the declaration shall reflect the desires of the subdivider as expressed in such
written application.
IV.
An amendment to the bylaws shall allocate to the new units, on a reasonable basis
acceptable to the subdivider, the votes in the unit owners’ association allocated to the subdivided
unit and shall reflect a proportionate allocation to the new units of the liability for common
expenses and right to common profits formerly appertaining to the subdivided unit.
V.
Such site plans and floor plans as may be necessary to show the boundaries
separating the new units together with their other boundaries shall be prepared, and the new units
depicted on such plans shall bear their new identifying numbers. Such site plans and floor plans
shall indicate the dimensions of the new units, and the horizontal boundaries of such units, if
any, shall be identified on such plans with reference to established datum. Such site plans and
floor plans shall be certified as to their accuracy and compliance with the provisions of this
paragraph by a licensed land surveyor in the case of any site plan and by a registered architect,
licensed land surveyor or registered engineer in the case of any floor plan.
VI.
When appropriate instruments in accordance with paragraphs III, IV and V have
been prepared, executed, and acknowledged, they shall be delivered forthwith to the subdivider
upon payment by the subdivider of all reasonable costs for the preparation and acknowledgment
thereof. Said instruments shall become effective when the subdivider has executed and recorded
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them, and the recordation thereof shall be conclusive evidence that the subdivision thus
effectuated did not violate any restrictions or limitations specified by the condominium
instruments and that any reallocations made pursuant to paragraphs III and IV were reasonable.
VII.
Notwithstanding the provisions of RSA 356-B:24, IV, this section shall have no
application to convertible spaces, and no such space shall be deemed a unit for the purposes of
this section. However, this section shall apply to any units formed by the conversion of all or
any portion of any such space, and any such unit shall be deemed a unit for the purposes of this
section.
356-B:33.

Termination of Condominium or Amendment of Instruments
Before Conveyance of Unit.

If there is no unit owner other than the declarant, the declarant may unilaterally terminate
the condominium or amend the condominium instruments, and any such termination or
amendment shall become effective upon the recordation thereof if the same has been executed by
the declarant. But this section shall not be construed to nullify, limit, or otherwise affect the
validity or enforceability of any agreement renouncing or to renounce, in whole or in part, the
right hereby conferred.
356-B:34.

Termination of Condominium or Amendment of Instruments
After Conveyance of Unit.

I.
If there is any unit owner other than the declarant, then the condominium shall be
terminated only by the agreement of unit owners of units to which 4_5 of the votes in the unit
owners’ association appertain, or such larger majority as the condominium instruments may
specify.
II.
If there is any unit owner other than the declarant, then the condominium
instruments shall be amended only by agreement of unit owners of units to which 2_3 of the
votes in the unit owners’ association appertain, or such larger majority as the condominium
instruments may specify, except in cases for which this chapter provides different methods of
amendment. The procedures established in RSA 356-B:54, V shall be followed for amendments
to extend the time limits for conversion, expansion, or contraction of a condominium.
III.
If none of the units in the condominium is restricted exclusively to residential use,
then the condominium instruments may specify majorities smaller than the minimums specified
by paragraphs I and II.
IV.
Agreement of the required majority of unit owners to termination of the
condominium or to any amendment of the condominium instruments shall be evidenced by their
execution of the termination agreement or amendment, or by execution of the president and
treasurer of the association accompanied by certification of vote of the clerk or secretary, and the
same shall become effective only when such agreement is so evidenced of record. For the
purposes of this section and RSA 356-B:33, an instrument terminating a condominium shall be
deemed a condominium instrument subject to the provisions of RSA 356-B:11, and for the
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purposes of this section, any ratification of such an amendment shall also be deemed such an
instrument.
V.
Except to the extent expressly permitted or expressly required by other provisions
of this chapter, no amendment to the condominium instruments shall change the boundaries of
any unit, the undivided interest in the common areas appertaining thereto, the liability for
common expenses or rights to common profits appertaining thereto, or the number of votes in the
unit owners’ association appertaining thereto.
VI.
Upon recordation of an instrument terminating a condominium, all of the property
constituting the same shall be owned by the unit owners as tenants in common in proportion to
their respective undivided interests in the common areas immediately prior to such recordation.
But as long as such tenancy in common lasts, each unit owner or the heirs, successors, or assigns
thereof shall have an exclusive right of occupancy of that portion of said property which
formerly constituted his unit.
VII.
Upon recordation of an instrument terminating a condominium, any rights the unit
owners may have to the assets of the unit owners’ association shall be in proportion to their
respective undivided interests in the common areas immediately prior to such recordation, except
that common profits shall be distributed in accordance with RSA 356-B:44.
VIII.
No provision of this chapter shall be construed in derogation of any requirement of
the condominium instruments that all or a specified number of the beneficiaries of mortgages or
deeds of trust encumbering the condominium units approve specified actions contemplated by
the unit owners’ association.
356-B:34-a

Division of Condominium.

Notwithstanding the provisions of RSA 356-B:34, a condominium shall be deemed to
have been terminated if it is terminated in accordance with the following provisions:
I.
A condominium containing 50 or more residential units may be terminated and
divided into separate and smaller condominiums by amendment to the condominium instruments
pursuant to a written agreement consented to by the unit owners to which 4/5 of the votes in the
existing unit owners association and 4/5 of the votes in each resulting unit owners association
appertain, as such votes are allocated in accordance with RSA 356-B:39 and the condominium
instruments of the existing condominium, and with any consent of mortgagees holding interests
in the condominium units as may be required under the condominium instruments of the existing
condominium for any action of the unit owners association to terminate the condominium or to
subdivide the common areas thereof.
II.
Agreement of the required number of unit owners to divide the condominium
shall be evidenced by their execution of an agreement or by execution by the president and
treasurer of the existing unit owners association accompanied by a certification by the clerk or
secretary of the association that the requisite number of unit owners has executed the agreement
or has voted in favor thereof either at a meeting duly called for such purpose or by written
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consent in lieu of such a meeting and the same shall become effective only when such agreement
and an effectuating amendment to the condominium instruments in accordance with paragraph
III is placed on record at the registry of deeds.
III.
An amendment to the condominium instruments adopted pursuant to this section
shall establish a separate declaration of condominium with respect to each condominium
resulting from the division and shall:
(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)

Conform to all applicable provisions of RSA 356-B.
Reallocate the interests in the common areas in accordance with the
agreement of unit owners.
Establish easements or other rights of entry, access, egress, usage, or
sharing of utilities or other common facilities in accordance with the
agreement of unit owners.
Provide for the division of the assets and liabilities of the existing
condominium in accordance with the agreement of the unit owners.
Describe any rights to common profits or liability for common expenses
which may be shared among any condominiums resulting from the
division.
Permit the election by unit owners whose units shall be within such
resulting condominiums of representatives of the unit owners associations
resulting from the division who shall be authorized to execute
condominium instruments for such resulting condominiums.
Contain any and all other provisions necessary or desirable for the
equitable division of the condominium.
Be signed by the president and treasurer of the existing unit owners
association.

IV.
(a)
An amendment to the condominium instruments adopted pursuant to this
section shall be deemed a material change requiring submission to the consumer protection
bureau, office of the attorney general, of an application for approval of the division by or on
behalf of the unit owners association, executed by the president or treasurer of the existing unit
owners association, which shall provide the following information on a form to be prescribed by
the attorney general:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

The required consent that was obtained.
The date upon which the required consent was obtained.
The number of units in the existing condominium.
The number of units that are substantially completed in the existing
condominium.
The number of units in each resulting condominium specifying the number
which are substantially complete or not.
A delineation of any expandable or withdrawable land in the existing or
resulting condominiums.
The agreement of the unit owners executed in accordance with this
section.
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(8)
(9)

(10)

(11)

The amendment required by this section, including all necessary
condominium instruments executed by the authorized representatives of
the resulting unit owners associations.
A certification by the president or treasurer of the existing unit owners
association that all required approvals or other actions, including
municipal planning board or zoning board approvals, exceptions or
variances, and all approvals required under this section, have been
obtained.
A certification by the president or treasurer of the existing unit owners
association that notice has been provided to the unit owners of the filing of
the application for approval, and that any unit owner may submit
comments to the attorney general regarding the application.
A certification by the president or treasurer of the existing unit owners
association that mortgagees have consented to the division, if and to the
extent required by this section.
(b)

A fee of $1000 shall be submitted to the attorney general at
the time of the filing of the application.

V.
(a)
The attorney general shall review the application for approval submitted
pursuant to this section and shall approve the application upon determination that:
(1)
(2)
(3)
(4)
(5)

The amendment conforms to the requirements of this section.
The condominium instruments submitted with respect to each resulting
condominium conform to the provisions of RSA 356-B.
There is a rational basis for the proposed division.
The proposed division is in furtherance of a lawful purpose.
The amendment and condominium instruments are not unfair or
inequitable to unit owners.

(b)
The attorney general may require submittal of such additional information
as may be reasonably necessary to make such determinations.
(c)
Within 120 days after receipt of the complete application and statutory fee
submitted pursuant to this section, the attorney general shall notify the submitting party that the
division of the condominium is approved or shall state in writing the reasons for objection. Any
such non-approval shall not prevent the resubmission of the application. Failure by the attorney
general to notify the applicant within this period shall be deemed approval, and the applicant
may record a certificate so attesting.
(d)
No amendment adopted pursuant to this section shall be placed on record
until approved by the attorney general.
VI.
Nothing in this section shall limit or derogate the statutory authority of any
municipality over subdivisions, zoning, land use, or planning.
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VII. Nothing in this section shall be construed to limit the ability of a unit owners
association to adopt a provision in its condominium instruments expressly waiving the right to
avail itself of the procedures set forth in this section to terminate the condominium and divide it
into separate and smaller condominiums.
VIII. This section shall apply to all condominiums within the state declared after the
effective date of this section.
III. Unit Owners’ Associations
356-B:35.

Contents of the Bylaws.

I.
There shall be recorded simultaneously with the declaration a set of bylaws
providing for the self-government of the condominium by an association of all the unit owners.
The unit owners’ association may be incorporated.
II.
The bylaws shall provide whether or not the unit owners’ association shall elect a
board of directors. If there is to be such a board, the bylaws shall specify the powers and
responsibilities of the same and the number and terms of its members. The bylaws may delegate
to such board, among other things, any of the powers and responsibilities assigned by this
chapter to the unit owners’ association. The bylaws shall also specify which, if any, of its
powers and responsibilities the unit owners’ association or its board may delegate to a managing
agent.
III.
In any case where an amendment to the declaration is required by RSA 356-B:18,
II, III or IV, the person or persons required to execute the same shall also prepare and execute,
and record simultaneously with such amendment, an amendment to the bylaws. The amendment
to the bylaws shall allocate votes in the unit owners’ association to new units on the same basis
as was used for the allocation of such votes to the units depicted on site plans and floor plans
recorded pursuant to RSA 356-B:20, I and II, or shall abolish the votes appertaining to former
units, as the case may be. The amendment to the bylaws shall also reallocate rights to future
common profits, and liabilities for future common expenses not specially assessed, in proportion
to relative voting strengths as reflected by the said amendment.
IV.
The bylaws shall provide that the unit owners’ association shall act on behalf of
each unit owner in condemnation proceedings against the common areas of the condominium.
356-B:36.

Control by the Declarant.

I.
The condominium instruments may authorize the declarant, or a managing agent or
some other person or persons selected or to be selected by the declarant, to appoint and remove
some or all of the officers of the unit owners’ association or its board of directors, or both, or to
exercise powers and responsibilities otherwise assigned by the condominium instruments and by
this chapter to the unit owners’ association, the officers, or the board of directors. But no
amendment to the condominium instruments shall increase the scope of such authorization if
there is any unit owner other than the declarant, and no such authorization shall be valid after the
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time limit set by the condominium instruments or after units to which ¾ of the undivided
interests in the common areas appertain have been conveyed, whichever occurs first. The time
limit initially set by the condominium instruments shall not exceed 5 years in the case of an
expandable condominium, 3 years in the case of a condominium containing any convertible land,
or 2 years in the case of any other condominium.
II.
If entered into during the period of control contemplated by paragraph I, no
management contract, lease of recreational areas or facilities, or any other contract or lease
executed by or on behalf of the unit owners’ association, its board of directors, or the unit owners
as a group, shall be binding after such period of control unless then renewed or ratified with the
consent of unit owners of units to which a majority of the votes in the unit owners’ association
appertain.
III.
If the unit owners’ association is not in existence or does not have officers at the
time of the creation of the condominium, the declarant shall, until there is such an association
with such officers, have the power and the responsibility to act in all instances where this chapter
requires action by the unit owners’ association, its board of directors, or any officer or officers.
IV.
356 B:37.

This section shall be strictly construed to protect the rights of the unit owners.
Meetings.

I.
Meetings of the unit owners' association shall be held in accordance with the
provisions of the condominium instruments at least once each year after the formation of said
association. The bylaws shall specify an officer who shall, at least 21 days in advance of any
annual or regularly scheduled meeting, and at least 7 days in advance of any other meeting, send
to each unit owner notice of the time, place, and purpose or purposes of such meeting. Such
notice shall be sent by first class United States mail to all unit owners of record at the address of
their respective units and to such other addresses as any of them may have designated to such
officer. The secretary or other duly authorized officer of the unit owners' association, who shall
also be a member of the board of directors of the unit owners' association, shall prepare an
affidavit which shall be accompanied by a list of the addresses of all unit owners currently on file
with the association and shall attest that notice of the association meeting was mailed to all unit
owners on that list by first class mail. A copy of the affidavit and mailing list shall be available at
the noticed meeting for inspection by all owners then in attendance and shall be retained with the
minutes of that meeting. The affidavit required in this section shall be available for inspection by
unit owners for at least 3 years after the date of the subject meeting.
II.
The board of directors shall make copies of the minutes of board meetings
available to the unit owners within 60 days of the board meeting or 15 days of the date such
minutes are approved by the board, whichever occurs first. The unit owner shall be responsible
for any copying costs, except that, if the association chooses to make the minutes available
electronically, there shall be no charge to the unit owner.
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356-B:38.

Quorums.

I.
Unless the condominium instruments otherwise provide, a quorum shall be deemed
to be present throughout any meeting of the unit owners’ association until adjourned if persons
entitled to cast more than 33 ⅓ percent of the votes are present at the beginning of such meeting.
The bylaws may provide for a larger percentage, or for a smaller percentage not less than 25
percent.
II.
Unless the condominium instruments specify a larger majority, a quorum shall be
deemed to be present throughout any meeting of the board of directors if persons entitled to cast
½ of the votes in that body are present at the beginning of such meeting.
356-B:39.

Voting.

I.
The bylaws may allocate to each unit depicted on site plans and floor plans that
comply with RSA 356-B:20, I and II, a number of votes in the unit owners’ association
proportionate to the undivided interest in the common areas appertaining to each such unit.
II.
Otherwise, the bylaws shall allocate to each such unit an equal number of votes in
the unit owners’ association, subject to the following exception: each convertible space so
depicted shall be allocated a number of votes in the unit owners’ association proportionate to the
size of each such space, vis-a-vis the aggregate size of all units so depicted, while the remaining
votes in the unit owners’ association shall be allocated equally to the other units so depicted.
III.
Since a unit owner may be more than one person, if only one of such persons is
present at a meeting of the unit owners’ association, that person shall be entitled to cast the votes
appertaining to that unit. But if more than one of such persons is present, the vote appertaining
to that unit shall be cast only in accordance with their unanimous agreement unless the
condominium instruments expressly provide otherwise, and such consent shall be conclusively
presumed if any one of them purports to cast the votes appertaining to that unit without protest
being made forthwith by any of the others to the person presiding over the meeting. Since a
person need not be a natural person, the word “person” shall be deemed for the purposes of this
paragraph to include, without limitation, any natural person having authority to execute deeds on
behalf of any person, excluding natural persons, which is, either alone or in conjunction with
another person or persons, a unit owner.
IV.
(a) The votes appertaining to any unit may be cast pursuant to a proxy or proxies
duly executed by or on behalf of the unit owner, or, in cases where the unit owner is more than
one person, by or on behalf of all such persons. The proxy or proxies shall list the name of the
person who is to vote. No such proxy shall be revocable except by actual notice to the person
presiding over the meeting, by the unit owner or by any of such persons, that it be revoked. Any
proxy shall be void if it is not dated or if it purports to be revocable without notice as aforesaid.
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The proxy of any person shall be void if not signed by a person having authority, at the time of
the execution thereof, to execute deeds on behalf of that person. Any proxy shall terminate
automatically upon the adjournment of the first meeting held on or after the date of that proxy.
The board of directors of the unit owners’ association shall devise procedures to assure that all
proxies voted at any meeting are valid and were duly executed by association members having
the right to vote. Those procedures shall include one of the following:
(1) The board of directors shall deliver to the unit owners, together with
their notice of meeting and agenda, proxy forms bearing a control number which the
board of directors shall correlate to the list of all unit owners then entitled to vote. At
the noticed meeting, the board of directors shall recover all proxies and compare them
to the control list maintained for that purpose. Any proxies which are on a form other
than that provided by the board of directors or which do not correlate with the control
list maintained by the board of directors shall be disregarded for purposes of
determining whether a quorum was present at the meeting and for purposes of casting
any vote at that meeting; or
(2) The board of directors shall recover at any duly noticed meeting all
original proxies delivered to any person for purposes of voting at that meeting. The
board of directors shall then independently confirm the validity of those proxies by
selecting a random sample of not less than 10 percent of all original proxies returned to
the board of directors at the meeting and confirm with the granting owners in writing
that the proxy was voluntarily given and duly signed.
(b) The board of directors shall retain all proxies delivered to the board of
directors and all independent written confirmation of any such proxies for inspection by the unit
owners for a period of not less than 3 years from the date of the subject owners’ association
meeting.
V.
If 50 percent or more of the votes in the unit owners’ association appertain to 25
percent or less of the units, then in any case where a majority vote is required by the
condominium instruments or by this chapter, the requirement for such a majority shall be
deemed to include, in addition to the specified majority of the votes, assent by the unit owners of
a like majority of the units.
VI.
Anything in this section to the contrary notwithstanding, no votes in the unit
owners’ association shall be deemed to appertain to any condominium unit during such time as
the unit owner thereof is the unit owners’ association.
356-B:40.

Officers.

I.
If the condominium instruments provide that any officer or officers must be unit
owners, then any such officer who disposes of all of his units in fee and/or for a term or terms of
more than one year shall be deemed to have disqualified himself from continuing in office unless
the condominium instruments otherwise provide, or unless he acquires or contracts to acquire
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another unit in the condominium under terms giving him a right of occupancy thereto effective
on or before the termination of his right of occupancy under such disposition or dispositions.
II.
If the condominium instruments provide that any officer or officers must be unit
owners, then notwithstanding the provisions of RSA 356-B:12, I, the term “unit owner” in such
context shall, unless the condominium instruments otherwise provide, be deemed to include,
without limitation, any director, officer, partner in, or trustee of any person which is, either alone
or in conjunction with another person or persons, a unit owner. Any officer who would not be
eligible to serve as such were he not director, officer, partner in, or trustee of such a person shall
be deemed to have disqualified himself from continuing in office if he ceases to have any such
affiliation with that person, or if that person would itself have been deemed to have disqualified
itself from continuing in such office under paragraph I were it a natural person holding such
office.
III.
Any officer is a suitable person to receive service of process in any proceeding
against the association.
IV.
For the purpose of receipt of notification by a municipality of a local land use board
hearing, the officers shall be responsible for serving as agents of the unit owners’ association.
356-B:40-a

Disclosure of Fees by Managing Agent and Contractors.

I.
If the unit owners' association or the board of directors has delegated certain powers
and duties to a managing agent, the managing agent shall disclose any referral fees received from
contract work performed on behalf of the association to the board of directors prior to the next
regularly scheduled board meeting, unless the terms of any referral fees are disclosed in the
managing agent's contract with the unit owners' association, in which case disclosure of fees
actually received shall not be required.
II.
The managing agent also shall disclose to the board of directors the amount and
purpose of any fees, other than maintenance fees, received from a unit owner, unless the terms of
any such fees are disclosed in the managing agent's contract with the unit owners' association, in
which case disclosure of fees actually received shall not be required.
III. Any contractor licensed by the state of New Hampshire who performs work for a
unit owner shall disclose on the bill any referral fee charged by the contractor.
356-B:40-b

Unit Owners' Association Records.

Upon written request from the unit owners' association, its board of directors, the
president of the association, or the association's attorney to the managing agent, sent by first
class mail, facsimile, or electronically, the managing agent shall, irrespective of any language to
the contrary in any management contract, return to the board of directors, president, or the
association's attorney, any and all association records held by the managing agent within 30 days
from the date of the request for such records. The managing agent shall have the right, at its own
expense, to copy any and all association records it wishes to keep for its own records but shall
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comply with the requirement of returning all records to the association within the 30-day period.
If the managing agent fails to return all association records within the 30-day period and the
association institutes a lawsuit for purposes of recovering the association's records, then any
judgment or order in favor of the association shall include the association's reasonable legal fees
and costs as determined by the court.
356-B:41.

Upkeep of the Condominium; Warranty Against Structural Defects.

I.
Except to the extent otherwise provided by the condominium instruments, all
powers and responsibilities with regard to maintenance, repair, renovation, restoration, and
replacement of the condominium shall belong (a) to the unit owners' association in the case of
the common areas, and (b) to the individual unit owner in the case of any unit or any part thereof.
I-a.
No unit owners' association, its agents, or its employees shall willfully enter into
the unit of a unit owner without providing prior notice to the owner, other than for emergency
purposes.
I-b.
No unit owner, tenant, or other person occupying a condominium unit shall
willfully refuse the unit owners' association, its agents, or its employees access through a
condominium unit as is necessary to enable them to exercise and discharge their respective
powers and responsibilities at a reasonable time after notice which is adequate under the
circumstances. But to the extent that damage is inflicted on the common areas or any unit
through which access is taken, the unit owner causing the same, or the unit owners' association if
it caused the same, shall be liable for the prompt repair thereof.
II.
Notwithstanding anything in this section to the contrary, the declarant shall
warrant or guarantee, against structural defects, each of the units for one year from the date each
is conveyed, and all of the common areas for one year. The one year referred to in the preceding
sentence shall begin as to each of the common areas whenever the same has been completed or if
later, (a) as to any common area within any additional land or portion thereof, at the time the first
unit therein is conveyed, (b) as to any common area within any convertible land or portion
thereof, at the time the first unit therein is conveyed, and (c) as to any common area within any
other portion of the condominium at the time the first unit therein is conveyed. For the purposes
of this paragraph, no unit shall be deemed conveyed unless conveyed to a bona fide purchaser.
For the purposes of this paragraph, structural defects shall be those defects in components
constituting any unit or common area which reduce the stability or safety of the structure below
accepted standards or restrict the normal intended use of all or part of the structure and which
require repair, renovation, restoration, or replacement. Nothing in this paragraph shall be
construed to make the declarant responsible for any items of maintenance relating to the units or
common areas.
356-B:42.

Control of the Common Areas.

I.
Except to the extent prohibited by the condominium instruments, and subject to any
restrictions and limitations specified therein, the unit owners’ association shall have the power
to:
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(a) Employ, dismiss, and replace agents and employees to exercise and discharge
the powers and responsibilities of the said association arising under RSA 356-B:41;
(b)
common areas;

Make or cause to be made additional improvements on and as a part of the

(c) Grant or withhold approval of any action by one or more unit owners or other
persons entitled to the occupancy of any unit which would change the exterior appearance of any
unit or of any other portion of the condominium, or elect or provide for the appointment of an
architectural control committee, the members of which must have the same qualifications as
officers, to grant or withhold such approval; and
(d) Acquire, hold, convey and encumber title to real property, including but not
limited to condominium units, whether or not the association is incorporated.
II.
Except to the extent prohibited by the condominium instruments, and subject to any
restrictions and limitations specified therein, the board of directors of the unit owners’
association, if any, and if not, then the unit owners’ association itself, shall have the irrevocable
power as attorney-in-fact on behalf of all the unit owners and their successors in title to grant
easements through the common areas and accept easements benefiting the condominium or any
portion thereof.
III.
This section shall not be construed to prohibit the grant, by the condominium
instruments, of other powers and responsibilities to the unit owners’ association or its board of
directors.
356-B:43.

Insurance.

I.
The condominium instruments shall require the unit owners association, or the
board of directors or managing agent on behalf of such association, to obtain:
(a) A master casualty policy affording fire and extended coverage in an amount
equal to the full replacement value of the structures within the condominium, or of such
structures that in whole or in part comprise portions of the common areas;
(b) A master liability policy, in an amount specified by the condominium
instruments, covering the unit owners’ association, the board of directors, if any, the managing
agent, if any, all persons acting or who may come to act as agents or employees of any of the
foregoing with respect to the condominium, and all unit owners and other persons entitled to
occupy any unit or other portion of the condominium; and
(c) Such other policies as may be required by the condominium instruments,
including, without limitation, workers’ compensation insurance, liability insurance on motor
vehicles owned by the association, and specialized policies covering lands or improvements in
which the unit owners’ association has or shares ownership or other rights.
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II.
When any policy of insurance has been obtained by or on behalf of the unit owners’
association, written notice of the obtainment thereof and of any subsequent changes therein or
termination thereof shall be promptly furnished to each unit owner by the officer required to send
notices of meetings of the unit owners’ association. Such notices shall be sent in accordance
with the provisions of the last sentence of RSA 356-B:37.
III.
Unless the unit owners vote to terminate the condominium under RSA 356-B:34,
the proceeds of the master casualty policy shall be used to repair, replace or restore the structure
or common area damaged by casualty.
356-B:44.

Rights to Common Profits.

The common profits shall be applied to the payment of common expenses, and
rights in any surplus remaining shall accrue to the condominium units in proportion to the
number of votes in the unit owners’ association appertaining to each such unit. Any such surplus
shall be distributed accordingly to the unit owners, except to such extent as the condominium
instruments may require the same to be added to reserves maintained pursuant to those
instruments.
356-B:45.

Liabilities for Common Expenses.

I.
Except to the extent that the condominium instruments provide otherwise, any
common expenses associated with the maintenance, repair, renovation, restoration, or
replacement of any limited common area shall be specially assessed against the condominium
unit to which that limited common area was assigned at the time such expenses were made or
incurred. If the limited common area involved was assigned at that time to more than one
condominium unit, however, such expenses shall be specially assessed against each such
condominium unit equally so that the total of such special assessments equals the total of such
expenses, except to the extent that the condominium instruments provide otherwise.
II.
To the extent that the condominium instruments expressly so provide, any other
common expenses benefiting less than all of the condominium units, or caused by the conduct of
less than all those entitled to occupy the same or by their licensees or invitees, shall be specially
assessed against the condominium unit or units involved, in accordance with such reasonable
provisions as the condominium instruments may make for such cases.
III.
The amount of all common expenses not specially assessed pursuant to paragraphs I
and II, less the amount of all common profits, shall be assessed against the condominium units in
proportion to the number of votes in the unit owners association appertaining to each such unit.
Such assessments shall be made by the unit owners’ association annually, or more often if the
condominium instruments so provide. No change in the number of votes in the unit owners’
association appertaining to any condominium unit shall enlarge, diminish, or otherwise affect
any liabilities arising from assessments made prior to such change.
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356-B:46.

Lien for Assessments.

I.
(a)
The unit owners' association shall have a lien on every condominium unit
for unpaid assessments levied against that condominium unit in accordance with the provisions
of this chapter and all lawful provisions of the condominium instruments, if perfected as
hereinafter provided. The said lien, once perfected, shall be prior to all other liens and
encumbrances except (1) real estate tax liens on that condominium unit, (2) liens and
encumbrances recorded prior to the recordation of the declaration, and (3) sums unpaid on any
first mortgages or first deeds of trust encumbering that condominium unit and securing
institutional lenders.
(b)
The provisions of this paragraph shall not affect the priority of mechanics'
and materialmen's liens.
(c)
Notwithstanding subparagraph (a), the lien for regular monthly common
assessments unpaid with respect to a residential condominium unit during the 6-month period
immediately preceding the filing of the memorandum specified in paragraph III, together with all
costs of collection, including reasonable attorney's fees, shall be prior to the first mortgage;
provided that the unit owners' association sends, within 70 days of the occurrence of any
delinquency, the unit owner and the institutional lender holding the first mortgage written notice
of the delinquency by certified mail and first class mail that the account is at least 60 days
delinquent; and additionally, sends such lender notice by certified mail and first class mail, at
least 30 days prior, of its intent to file said memorandum of lien. The lien shall not include any
amounts attributable to special assessments, late charges, fines, penalties, or interest assessed by
the unit owners' association, nor shall the lien apply to regular assessments or costs of collection
coming due prior to the effective date of this section. In giving the foregoing notices, the unit
owners' association may rely on the records of the applicable registry of deeds as to the address
of the first institutional lender unless such lender has notified the unit owners' association by
certified mail of a different address.
(d)
The priority lien rights established under subparagraph (c) shall not entitle
or permit the unit owners' association to assert more than one priority lien unless and until the
existing priority lien is first discharged by the unit owners' association. The priority lien rights
established under subparagraph (c) also shall not apply to any mortgage executed prior to the
effective date of this section.
(e)
After notification to the first mortgage institutional lender of a delinquency,
in addition to any previously agreed to or required escrow amounts, the institutional lender may
also require a residential unit owner to place an amount equal to not more than 6 months of
current regular assessments in escrow to cover the cost of any delinquency.
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II. Notwithstanding any other provision of this section, or any other provision of law,
all memoranda of liens arising under this section shall be recorded in the registry of deeds in
each county in which any part of the condominium is located. Such memorandum shall be
indexed in the general index to deeds, and such general index shall identify the lien as a lien for
condominium assessments.
III. The unit owners' association, in order to perfect the lien given by this section, shall
file, before the expiration of 6 months from the time such assessment became due and payable in
the registry of deeds in the county in which such condominium is situated, a memorandum,
verified by the oath of the principal officer of the unit owners' association, or such other officer
or officers as the condominium instruments may specify, which contains the following:
(a)

A description of the condominium unit in accordance with RSA 356-B:9;

(b)
The name or names of the persons constituting the unit owners of that
condominium unit;
(c)
The amount of unpaid assessments currently due or past due together with
the date when each fell due; and
(d)
The date of issuance of the memorandum.
It shall be the duty of the register in whose office such memorandum shall be filed as
hereinabove provided to record and index the same as provided in paragraph II, in the names of
the persons identified therein as well as in the name of the unit owners' association. The cost of
recording such memorandum shall be taxed against the person found liable in any judgment or
decree enforcing such lien.
IV. No suit to enforce any lien perfected under paragraph III shall be brought after 6
years from the time when the memorandum of lien was recorded; provided, however, that the
filing of a petition to enforce any such lien in any suit wherein such petition may be properly
filed shall be regarded as the institution of a suit under this section; and provided further that
nothing herein shall extend the time within which any such lien may be perfected.
V. The judgment or decree in an action brought pursuant to this section shall include,
without limitation, reimbursement for costs and attorneys' fees, together with interest at the
maximum lawful rate for the sums secured by the lien from the time such sum became due and
payable.
VI. When payment or satisfaction is made of a debt secured by the lien perfected by
paragraph III, said lien shall be released in the same manner as required by RSA 479:7 for
mortgages. For the purposes of this section, the principal officer of the unit owners' association,
or such other officer or officers as the condominium instruments may specify, shall be deemed
the duly authorized agent of the lien creditor and shall discharge said lien.
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VII. Nothing in this section shall be construed to prohibit actions at law to recover sums
for which paragraph I creates a lien, maintainable pursuant to RSA 356-B:15.
VIII. Any unit owner or purchaser of a condominium unit, having executed a contract for
the disposition of the same, shall be entitled upon request to a recordable statement setting forth
the amount of unpaid assessments currently levied against that unit. Such request shall be in
writing, directed to the principal officer of the unit owners' association or to such other officer as
the condominium instruments may specify. Failure to furnish or make available such a statement
within 10 business days from the receipt of such request shall extinguish the lien created by
paragraph I as to the condominium unit involved. Such statement shall be binding on the unit
owners' association, the board of directors, and every unit owner. Payment of a fee not exceeding
$10 may be required as a prerequisite to the issuance of such a statement if the condominium
instruments so provide.
IX. Notwithstanding any law, rule, or provision of the condominium declaration,
bylaws, or rules to the contrary, the unit owners' association may authorize, pursuant to RSA
356-B, its board of directors to, after 30 days' prior written notice to the unit owner and unit
owner's first mortgagee of nonpayment of common assessments, terminate the delinquent unit's
common privileges and cease supplying a delinquent unit with any and all services normally
supplied or paid for by the unit owners' association. Any terminated services and privileges shall
be restored upon payment of all assessments.
X. The unit owners' association may collect an amount of up to 6 months' common
expense assessments in advance from unit owners and hold the amount so collected in escrow
and, upon default by any unit owner in the payment of common expense assessments, apply the
same to cure such default.
356-B:46-a. Rent Collection Upon Delinquency in Payment of Common Expenses.
I.
If a unit owner fails to pay the common expenses assessed to the unit by the unit
owners’ association within 60 days of the date it was due, the unit owners association may, as a
separate and additional remedy, subject to the existing rights of a holder of a first mortgage of
record as provided in this section, collect from any tenant renting the unit any rent then or
thereafter due to the owner of such unit. The unit owners’ association shall apply such rent
collected against the amount owed to it by the unit owner. Prior to taking any action under this
paragraph, the unit owners’ association shall give to the delinquent unit owner written notice of
its intent to collect the rent owed. Such notice shall be sent by both first class and certified mail,
shall set forth the exact amount the unit owners’ association claims is due and owing by the unit
owner, and shall indicate the intent of the association to collect such amount from rent, along
with any other amounts which become due within the current fiscal year and which remain
unpaid. A copy of such notice shall be provided to any first mortgagee of record on such unit
who has previously requested in writing that the unit owners' association notify it of any
delinquency in the payment of amounts due to it by the owner of such unit.
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II.
The unit owner shall have 30 days from the date of mailing of such notice to pay
the amounts due, including collection costs, or to provide proof of the prior payment of the
assessments due. No unit owner shall be entitled to withhold payment of assessments due, offset against the same, or make any deduction therefrom without first obtaining a determination by
a court of competent jurisdiction that the assessment was unlawful.
III.
If the unit owner fails to timely file a response in compliance with paragraphs I and
II, the unit owners' association may notify and direct each tenant renting such unit from such
owner to pay all or a portion of the rent otherwise due by such owner to the association, such rent
or portion of such rent to be in the amount of the association claimed is due on its notice to the
unit owner or the full rent, whichever is less. The association shall have a continuing right to
collect any rent otherwise payable by the tenant to such unit owner until such amount, plus any
charges thereafter becoming due, are satisfied in full. Nothing in this section shall preclude the
unit owner from seeking equatable relief from a court of competent jurisdiction or seeking a
judicial determination of the amount owed. Nothing in this section shall prevent the unit owners'
association from bringing an action under this chapter or to otherwise establish the amount owed
to it by the unit owner or otherwise to seek and obtain an order requiring the tenant in such unit,
or tenants in other units owned by the unit owner in the condominium, to pay to the association
rent otherwise due to the unit owner otherwise limit the unit owner's association's rights at
common law.
IV.
In no event shall a unit owner take any retaliatory action against any tenant who
pays rent, or any portion of rent, to the unit owners' association as provided in this section. Any
tenant so paying rent shall not be deemed in default on the rent to the extent of the payment to
the association. Any waiver of the provisions of this section in any lease or rental agreement
shall be void and unenforceable as against public policy.
V.
Notwithstanding any other provision of this chapter, a vote of a majority of those
attending an annual meeting of the unit owner's association, in person or by proxy, shall be
necessary to adopt the provisions of this section as a part of the association's declaration or
bylaws or both.
356-B:47.

Restraints on Alienation.

If the condominium instruments create any rights of first refusal or other restraints on free
alienability of the condominium units, such rights and restraints shall be void unless the
condominium instruments make provision for promptly furnishing to any unit owner or
purchaser requesting the same a recordable statement certifying to any waiver of, or failure or
refusal to exercise, such rights and restraints, in all cases where such waiver, failure, or refusal
does in fact occur. Failure or refusal to furnish promptly such a statement in such circumstances
in accordance with the provisions of the condominium instruments shall make all such rights and
restraints inapplicable to any disposition of a condominium unit in contemplation of which such
statement was requested. Any such statement shall be binding on the association of unit owners,
the board of directors, and every unit owner. Payment of a fee not exceeding $25 may be
required as a prerequisite to the issuance of such a statement if the condominium instruments so
provide.
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356-B:47-a

Flag Display.

Pursuant to the Freedom to Display the American Flag Act of 2005, Public Law 109-243,
and notwithstanding any provision in the condominium instruments to the contrary, the unit
owners' association shall not prohibit the outdoor display of the United States flag in a manner
consistent with the United States flag code and RSA 3-E. The association may adopt reasonable
rules regarding the size of the flag and the manner in which the flag is displayed. When a flag is
flown from the unit owner's balcony or deck, from a bracket, the flag may extend over the
vertical line of the unit owner's outboard deck line, which would put the flag into the common
area, versus the unit owner's private space.
IV. Administration and Enforcement
356-B:48.

Administration; Enforcement.

The provisions of this chapter shall be administered and enforced by the consumer
protection and antitrust bureau, department of justice, established in RSA 21-M:9.
356-B:49.

Exemptions.

I.
Unless the method of disposition is adopted for the purpose of evasion of this
chapter, the provisions of this subdivision do not apply to offers or dispositions of any interest in
a condominium unit:
(a) If not more than 10 units are included in the condominium; provided,
however, this exemption shall not apply to a condominium involving time sharing interests;
(b) If all of the units are restricted to commercial, industrial or other
nonresidential use;
(c)

Pursuant to court order; and

(d)

By any government or government agency.

II.
Unless the method of disposition is adopted for the purpose of evasion of this
chapter, the provisions of RSA 356-B:50-55; 56, I; 56, III, and 58 do not apply to offers by the
declarant in connection with efforts to obtain nonbinding reservation agreements; provided,
however, that any such declarant shall first have notified the attorney general in writing of its
intention to conduct such efforts.
III.
The attorney general may from time to time, in accordance with rules adopted by
him pursuant to RSA 541-A, exempt from any one or more of the provisions of this chapter any
condominium if he finds that the enforcement of this chapter with respect to such project is not
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necessary in the public interest and for the protection of purchasers by reason of the small
amount involved or the limited character of the offering, or because such condominium has been
registered and approved pursuant to the laws of any other state. Applications for exemption shall
be filed in a form prescribed by the attorney general and shall be accompanied by an application
fee of $200.
356-B:50.

Limitations on Dispositions of Units. Unless exempt by RSA 356-B:49:

I.
No declarant may offer or dispose of any interest in a condominium unit located in
this state, nor offer or dispose in this state of any interest in a condominium unit located without
this state prior to the time the condominium including such unit is registered in accordance with
this chapter;
II.
No declarant, except as provided in RSA 356-B:52, IV, may dispose of any interest
in a condominium unit unless he delivers to the purchaser a current public offering statement by
the time of such disposition and such disposition is expressly and without qualification or
condition subject to cancellation by the purchaser within 5 days after the contract date of the
disposition, or delivery of the current public offering statement, whichever is later. If the
purchaser elects to cancel, he may do so by notice thereof hand-delivered or deposited in the
United States mail, return receipt requested, within the 5 day period, to the declarant or to any
agent of the declarant; provided, however, that if the purchaser elects to mail the notice of
cancellation, he must also provide the declarant with telephonic notice of cancellation within the
5 day period. Such cancellation shall be without penalty, and any deposit made by the purchaser
shall be refunded in its entirety no later than 10 days after the receipt of such written notice of
cancellation. “Contract date” shall not refer to the closing or settlement date, but shall refer to
the creation of a binding obligation for consideration.
III.
No person, other than the declarant or regular employee thereof, shall act in this
state as an agent of said declarant for the sale or disposition of any interest in a condominium
unit subject to the provisions of this chapter unless he is licensed pursuant to RSA 331-A.
IV.
No person shall, in connection with the offer or disposition of any interest in a
condominium unit located in this state or in connection with the offer or disposition in this state
of any interest in a condominium unit located without this state, conduct or participate in any
type of lottery or contest or offer prizes or gifts for the purpose of inducing or encouraging any
person to visit a condominium, attend any meeting at which a condominium will be discussed, or
acquire any interest in a condominium unit; provided, however, that this paragraph shall not
prohibit the reimbursement of a prospective purchaser for reasonable travel expenses or the
offering, in a manner not dependent upon or connected with chance, of tangible personal
property which will be delivered to the offeree not later than the time of the offeree’s visit to a
condominium or attendance at a meeting at which a condominium will be discussed.
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356-B:51.

Application for Registration; Fee.

I.
The application for registration of the condominium shall be filed in a form
prescribed by the attorney general and shall contain the following documents and information:
(a)
An irrevocable appointment of the attorney general to receive service of
any lawful process in any noncriminal proceeding arising under this chapter against the declarant
or his personal representative;
(b)
Site and floor plans which comply with RSA 356-B:20, except that the
certificates required with respect thereto need not be signed prior to approval of said application;
(c)
The states or jurisdictions in which an application for registration or
similar document has been filed, and any adverse order, judgment, or decree entered in
connection with the condominium by the regulatory authorities in each jurisdiction or by any
court;
(d)
The declarant's name, address, and the form, date, and jurisdiction of
organization, and the address of each of its offices in this state;
(e)
The name, address, and principal occupation for the past 5 years of every
officer of the declarant or person occupying a similar status or performing similar functions; the
extent and nature of his interest in the declarant or the condominium as of a specified date within
30 days of the filing of the application;
(f)
If the declarant is a closely held corporation, partnership, joint stock
company, trust or sole proprietorship, the name, address, and principal occupation of each
trustee, stockholder, partner, or person having any beneficial interest therein;
(g)
If the declarant is a publicly held corporation, the name, address and
principal occupation of each stockholder owning more than 10 percent of the shares outstanding;
(h)
If the declarant is a subsidiary corporation, the name, address and
principal occupation of each stockholder or person having a beneficial interest therein, and the
name, address and principal occupation of each stockholder owning more than 10 percent of the
shares outstanding in the corporation or corporations to which it is subsidiary;
(i)
A statement of the condition of the title to the condominium, including all
easements, conditions, covenants, restrictions, liens and other encumbrances, if any, affecting the
condominium property owned by the declarant, with appropriate recording data, as of a specified
date within 30 days of the date of application, which statement shall be in the form of a title
opinion of a licensed attorney, not under salary to the declarant, or other evidence of title
acceptable to the attorney general;
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(j)
Copies of the instruments which will be delivered to a purchaser to
evidence his interest in the unit and of the contracts and other agreements which a purchaser will
be required to agree to or sign;
(k)
Copies of the declaration and bylaws and of any management contracts or
other contracts, including leases, affecting the use, maintenance or administration of, or access
to, all or a part of the condominium;
(l)
if there is a blanket encumbrance or lien affecting more than one unit, a
statement of the consequences for a purchaser of failure to discharge the blanket encumbrance or
lien and the steps, if any, taken to protect the purchaser in case of this eventuality;
(m)
A statement of the zoning, subdivision, and other governmental approvals,
if any, affecting the condominium, including building permits and their status, and also, if
known, any existing tax and existing or proposed special taxes or assessments which affect the
condominium;
(n)
A statement of the existing provisions for access, sewage disposal, water,
and other public utilities in the condominium; a statement of any improvements or amenities
which may be constructed, an estimate of their cost and the schedule for their completion,
provided, however, that if the declarant will give no assurances as to the construction or
completion of said improvements or amenities, a statement that no assurance will be given must
be included; and a statement of the plan for financing the construction of said improvements or
amenities and the maintenance of the condominium;
condominium;

(o)

A description of the promotion plan for the disposition of the units in the

(p) The proposed public offering statement;
(q)
If the declarant is a corporation, a copy of its articles of incorporation with
all amendments thereto;
(r)
If the declarant is a trust, a copy of all instruments by which the trust is
created together with all amendments thereto;
(s)
If the declarant is a partnership, unincorporated association, joint stock
company, or any other form or organization, a copy of its articles of partnership or association
and all other papers pertaining to its organization, including all amendments thereto;
(t)
If the declarant is not the holder of legal title, copies of the appropriate
documents required by subparagraphs I(q), (r) or (s) shall be submitted for the holder of legal
title;
(u)
Any other information including any current financial statement, which
the attorney general by rules reasonably requires for the protection of purchasers. If the declarant
is a corporation, limited liability company, or other entity, personal financial statements from all
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principals holding more than a 25 percent ownership interest in the declarant, certified as true
and complete by the individual principals, accompanied by federal income tax returns for the 2
most recent full calendar years, may be submitted in lieu of financial statements for the
declarant. Financial information filed with the attorney general shall not be disclosed publicly
except in connection with a hearing, civil action, or criminal action involving the party who
submitted the information.
II.
A declarant of a condominium of no more than 25 units may make an abbreviated
registration, in lieu of these requirements, which shall contain only the documents and
information required by RSA 356-B:51, I(a), (c)-(h), (k), (m), (n), (o) and (u); provided,
however, that this section shall not apply to a condominium in which time sharing interests are
offered.
III.
A declarant of a condominium which has been registered under the federal
Interstate Land Sales Full Disclosure Act may file, in lieu of the documents and information
required by RSA 356-B:51, I(b)-(e) and (i)-(t) and RSA 356-B:52, I, a copy of an effective
statement of record, a property report, and any exhibits requested by the agency, filed with the
secretary of housing and urban development.
IV.
The submission of documents and information required by RSA 356-B:51, I, may
be satisfied by the documents and information contained in or attached to the public offering
statement.
V.
If the declarant registers additional units to be offered for disposition in the same
condominium, he may consolidate the subsequent registration with any earlier registration
offering units in the condominium for disposition under the same promotional plan.
VI.
At any time the attorney general has reasonable cause to believe that the declarant
may be unable to complete the development of a condominium, or provide for its maintenance, if
responsibility therefor is assumed by the declarant, as represented in its application for
registration due to:
(a)
Its failure to commence or complete the development of the condominium
according to schedules set forth in the application;
(b)
Its failure to commence or complete the development of any other
condominium or subdivided lands, as defined in RSA 356-A:1, VI, according to representations
authorized and made by the declarant or subdivider in connection with the offering or disposing
of any interest therein;
(c)
Its failure to set forth a reasonable plan to obtain adequate financing to
commence or complete the development of the condominium or provide for its maintenance; or
(d)
Its commission of any false, deceptive or misleading acts in connection
with the offering or disposing of any interest in any condominium or subdivided lands, as
defined above;
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he may require the declarant to post a bond in favor of the state or to provide evidence of
financial security in such amount as the attorney general determines to be necessary to
provide reasonable assurance of the commencement and completion of the development
of the condominium. Such bond shall not be accepted unless it is with a surety company
authorized to do business in this state. Any person aggrieved by the failure of the
declarant to complete the condominium as represented in the application may proceed on
such bond against the declarant or surety or both to recover damages.
VII. Each application shall be accompanied by a fee in an amount equal to $30 per
unit, except that the initial application fee shall be not less than $300 nor more than $2,000, and
the fee for any application for registration of additional units shall be not less than $200 nor more
than $2,000.
356-B:52.

Public Offering Statement.

I.
A public offering statement shall be in a form prescribed by the attorney general
and shall include the following:
(a)

The name and principal address of the declarant and the condominium;

(b) A general description of the nature of the condominium and of the plan of its
development, including the total number of units, and interests in such units, in the offering; the
total number of units, and interests in such units, planned to be sold and rented by the declarant;
the total number of units, and interests in such units, that may be included in the condominium
by reason of future expansion or merger of the project by the declarant; and the maximum period
of time the declarant will control the unit owners’ association of the condominium;
(c)

Copies of the declaration and bylaws;

(d) Copies of any management contract or other contracts, including leases,
affecting the use, maintenance, or administration of, or access to, all or any part of the
condominium with a projected budget for at least the first year of the condominium’s operation
(including projected common expense assessments for each unit), a statement of whether any
provisions have been made in the budget for capital expenditures or major maintenance reserves,
and the relationship, if any, between the declarant and the managing agent or firm;
(e) A general description of any improvements or amenities which may be
constructed, including a statement whether or not assurances are given as to their construction or
completion, the status of construction, zoning requirements, and an itemization of all
governmental approvals obtained by the declarant affecting the condominium;
(f) A list of any encumbrances, easements, liens and matters of title affecting the
condominium, and a statement that a copy of the legal documents pertaining to the same will be
available on request;
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(g) A list of any express warranties provided by the declarant on the units and the
common area, other than the warranty prescribed by RSA 356-B:41, II, and a statement that
documents evidencing such warranties will be provided to the purchaser at the time of sale;
(h)

A statement of the cancellation rights set forth in RSA 356-B:50, II; and

(i) Additional information required by rules adopted by the attorney general,
pursuant to RSA 541-A, to assure full and fair disclosure to prospective purchasers.
II.
The public offering statement shall not be used for any promotional purposes until
it is approved by the attorney general. The attorney general may, in his discretion, authorize the
use of such statement prior to its approval of the registration of the condominium under such
conditions as he deems appropriate. No person may advertise or represent that the attorney
general approves or recommends the condominium or disposition thereof. No portion of the
public offering statement may be underscored, italicized, or printed in larger or heavier or
different type than the remainder of the statement unless the attorney general requires it, and no
statement may be used unless in its entirety.
III.
The attorney general may require the declarant at any time to alter or amend the
proposed public offering statement in order to assure full and fair disclosure to prospective
purchasers. A public offering statement is not current unless all amendments are incorporated.
IV.
Any declarant permitted to make an abbreviated registration pursuant to RSA 356B:51, II, and any declarant of a condominium which has been registered under the federal
Interstate Land Sales Full Disclosure Act, is not required to prepare a public offering statement
to be used in connection with the offer or disposition of any unit of the condominium.
356-B:53.

Inquiry and Investigation.

I.
Upon receipt of an application for registration in proper form, the attorney general
shall forthwith initiate an investigation to determine:
(a)
That the declarant can or can reasonably be expected to be able to convey or
cause to be conveyed the interests in the units offered for disposition if the purchaser complies
with the terms of the offer and when appropriate, the release clauses, conveyances in trust or
other safeguards have been provided;
(b)
That there is reasonable assurance that all uncompleted improvements and
amenities will be completed as represented. Reasonable assurance includes, but is not limited to,
institutional financing in the form of a revolving line of credit in an amount equal to one-fourth
of the total cost of constructing the units being registered, so long as (i) the loan documents
provide (a) that funds may be re-advanced during the term of the loan to construct the units, and
(b) that the institutional lender shall notify the attorney general in the event that the revolving
line of credit is cancelled and (ii) in addition to the funds allocated to unit construction, the
applicant shall provide evidence of adequate funds to complete any infrastructure, such as roads
and utilities, necessary to service the units being registered. This subparagraph shall not prohibit
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the attorney general from finding other forms of financing to provide reasonable assurance. If the
attorney general determines that a revolving line of credit has been cancelled, or is no longer
adequate to pay for the cost of constructing the units that have been registered, the attorney
general may issue a temporary cease and desist order pursuant to RSA 356-B:61;
(c)
That the promotional plan is not false or misleading and complies with the
standards prescribed by the attorney general in his rules and affords full and fair disclosure;
(d)
Whether the declarant has not, or, if a corporation, its officers, and principals have
not, been convicted of a crime involving condominium unit dispositions or any aspect of the land
sales business or any other felony in this state, the United States, or any other state or foreign
country within the past 10 years and has not been subject to any injunction or administrative
order restraining a false or misleading promotional plan involving land dispositions; and
(e)
satisfied.

That the public offering statement requirements of this chapter have been

II.
All reasonable expenses incurred by the attorney general in carrying out the
examination required by paragraph I shall be paid by the declarant, and no order registering the
condominium shall be entered until such expenses have been fully paid.
356-B:54.

Notice of Filing and Registration.

I.
Upon receipt of the application for registration in proper form, the attorney general
shall, within 10 business days, issue a notice of filing to the declarant. Within 60 days from the
date of the notice of filing, the attorney general shall enter an order registering the condominium
or rejecting the registration. If no order of rejection is entered within 60 days from the date of
notice of filing, the condominium shall be deemed registered unless the declarant has consented
in writing to a delay.
II.
If the attorney general affirmatively determines, upon inquiry and examination, that
the requirements of this subdivision have been met, he shall enter an order registering the
condominium.
III.
If the attorney general determines upon inquiry and examination that any of the
requirements of this subdivision have not been met, the attorney general shall notify the
declarant that the application for registration must be corrected in the particulars specified within
15 days. If the requirements are not met within the time allowed, the attorney general shall enter
an order rejecting the registration, which shall include the findings of fact upon which the order
is based. During said 15 day period the declarant may petition for reconsideration and shall be
entitled to a hearing within 15 days of receipt by the attorney general of said petition. The
attorney general shall enter his findings on said petition within 10 days of said hearing. The
attorney general shall not order a rejection of the registration until such time as the hearing, once
requested, has taken place and the attorney general has entered his findings thereon, or such
petition is withdrawn; provided, however, that if by the time that said findings are entered, all of
the particulars specified in the attorney general’s notice have been corrected or, as a result of the
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attorney general’s reconsideration and hearing, have been met to the attorney general’s
satisfaction, the attorney general shall order registration of the condominium.
IV.
The declarant shall not make any material change in the plan of disposition or
development of the condominium contained in an application for registration without notifying
the attorney general, obtaining his prior approval and making appropriate amendment of the
public offering statement.
V.
(a) Any extension of a time limit set forth in a declaration and relating to RSA
356-B:16, III(c), RSA 356-B:16, IV(c) or RSA 356-B:23, III shall be effective upon the
recordation of an amendment reflecting the agreement of owners of substantially completed units
to which 2/3 of the votes in the unit owners’ association appertain, or such larger majority as the
condominium instruments may specify and if the existing rights to expand or contract the
condominium or to exercise convertible land rights have expired, such an amendment shall also
require a 4/5 vote of all unit owners of substantially completed units who are present or voting
by proxy at a duly called and noticed meeting of the unit owners’ association. The amendment
shall be deemed a material change requiring submission to agency of both a copy of the
amendment and a certification to include the following information:
(1)
(2)
(3)
(4)
(5)

The necessary vote that was obtained.
The date that the declaration was originally recorded.
The date that the amendment under this section was recorded.
The number of units that are substantially completed.
The number of units that may be added to the condominium by reason of
conversion or expansion.

(b) The certification shall be filed on a specific form made available by the
attorney general upon request. Any amendment made pursuant to this section shall be clearly
and conspicuously disclosed in any public offering statement that is required for the
condominium. A copy of such disclosure shall be submitted to the attorney general, but does not
require his approval. However, any defects or ambiguities noted therein by the attorney general
and communicated to the submitting party shall be corrected prior to any further use or
distribution of the statement.
356-B:55.

Annual Report by Declarant.

On April 1 of each year following the registration of the condominium, the declarant
shall, until such time as all of the improvements in the condominium have been completed and
all of the units have been disposed of by the declarant, file a report in the form prescribed by the
attorney general. The report shall reflect any material changes in information contained in the
original application for registration, including but not limited to any change in the ownership of
interests in the corporation or organization as required by RSA 356-B:51, I(f), (g) and (h).
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356-B:56.

Conversion Condominium; Special Provisions.

I.
Any declarant of a conversion condominium shall include in his public offering
statement, in addition to the requirements of RSA 356-B:52, the following:
(a) A specific statement of the amount of any initial or special condominium fee
due from the purchaser on or before settlement or closing of the purchase contract and the basis
of such fee;
(b) Information on the actual expenditures made on all repairs, maintenance,
operation or upkeep of the subject building or buildings within the last 3 years or for the period
of the declarant’s ownership, whichever, is less, set forth tabularly with the proposed budget of
the condominium, and cumulatively broken down on a per unit basis in proportion to the relative
voting strengths allocated to the units by the bylaws. If information shall be set forth for the
maximum time during said period such building or buildings have been occupied;
(c) A description of any provisions made in the budget for reserves for capital
expenditures and an explanation of the basis for such reserves, or, if no provision is made for
such reserves, a statement to that effect;
(d) A statement of the declarant as to the present condition of all structural
components and major utility installations in the condominium, which statement shall include the
approximate dates of construction, installation, and major repairs, if known, and the expected
useful life of each such item, together with the estimated cost (in current dollars) of replacing
each of the same.
II.

[Repealed.]

III.
The declarant of a conversion condominium shall, in addition to the requirements
of RSA 356-B:51, include with the application for registration a copy of the notices described in
RSA 356-C:3, I or II, and a certified statement that the notices comply with the provisions of
RSA 356-C:3, I or II, and have been or will be mailed to each of the tenants in the condominium
for which registration is sought, in compliance with RSA 356-C:3, I or II.
356-B:57.

Escrow of Deposits.

Any deposit made in regard to any disposition of any interest in a unit shall either be held
in escrow until settlement or closing or shall be delivered to the person providing construction
financing, who shall either hold said deposit in escrow or shall apply said deposit to the
construction of the condominium; provided, however, that any deposit made under a nonbinding
reservation agreement shall be placed in escrow. Subject to the foregoing, such escrow funds
shall be deposited in a separate account designated for this purpose; provided, however, if such
funds are being held by a real estate broker or attorney licensed under the laws of this state, they
may be placed in that broker’s or attorney’s regular escrow account and need not be placed in a
separate designated account. Such escrow funds shall not be subject to attachment by the
creditors of either the purchaser or the declarant.
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356-B:58.

Resale by Purchaser.

I.
In the event of any resale of a condominium unit or any interest therein by any
person other than the declarant, the prospective unit owner shall have the right to obtain from the
owners' association, prior to the contract date of the disposition, the following:
(a)
RSA 356-B:47;

Appropriate statements pursuant to RSA 356-B:46, VIII and, if applicable,

(b)
A statement of any capital expenditures and major maintenance
expenditures anticipated by the unit owners' association within the current or succeeding 2 fiscal
years;
(c)
A statement of the status and amount of any reserve for the major
maintenance or replacement fund and any portion of such fund earmarked for any specified
project by the board of directors;
(d)
A copy of the income statement and balance sheet of the unit owners'
association for the last fiscal year for which such statement is available;
(e)
A statement of the status of any pending suits or judgments in which the
unit owners' association is a party defendant;
(f)
A statement setting forth what insurance coverage is provided for all unit
owners by the unit owners' association and what additional insurance coverage would normally
be secured by each individual unit owner; and
(g)
A statement that any improvements or alterations made to the unit, or the
limited common areas assigned thereto, by the prior unit owner are not known to be in violation
of the condominium instruments.
(h)
the association.

A copy of the condominium declaration, by-laws, and any formal rules of

(i)
A statement of the amount of monthly and annual fees, and any special
assessments made within the last 3 years.
II.
The principal officer of the unit owners' association, or such other officer or
officers as the condominium instruments may specify, shall furnish the statements prescribed by
paragraph II upon the written request of any prospective unit owner within 10 days of the receipt
of such request.
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356-B:59.
I.

General Powers and Duties of the Attorney General.
[Repealed.]

II.
If it appears that any person has engaged or is about to engage in any false,
deceptive or misleading advertising to offer or dispose of any interest in a condominium unit, the
attorney general may require by written notice the filing of advertising material relating to such
condominium unit prior to its distribution.
III.
If it appears that a person has engaged or is about to engage in an act or practice
constituting a violation of a provision of this chapter, or a rule or order hereunder, the attorney
general, with or without prior administrative proceedings, may bring an action in the superior
court to enjoin the acts or practices and to enforce compliance with this chapter or any rule or
order hereunder. Upon proper showing, injunctive relief or temporary restraining orders shall be
granted, and a receiver may be appointed pursuant to paragraph IV. The attorney general is not
required to post a bond in any court proceedings or prove that any other adequate remedy at law
exists.
IV.
In connection with any action brought under paragraph III, the attorney general
may also petition the court to appoint a receiver to take charge of the business of any person
during the course of litigation when the attorney general has reason to believe that such an
appointment is necessary to prevent such person from continuing to engage in any act or practice
declared unlawful by this chapter and to preserve the assets of said person to restore to any other
person any money or property acquired by any unlawful act or practice. The receiver shall have
the authority to sue for, collect, receive and take into his possession all the goods and chattels,
rights and credits, moneys and effects, lands and tenements, books, records, documents, papers,
chooses in action, bills, notes and property of every description, including property with which
such property has been mingled if it cannot be identified in kind because of such commingling,
derived by means of any unlawful act or practice, and to sell, convey and assign the same and
hold, dispose and distribute the proceeds thereof under the direction of the court. Any person
who has suffered damages as a result of the use of any unlawful act or practice, and submits
proof to the satisfaction of the court that he has in fact been damaged, may participate with
general creditors in the distribution of the assets to the extent that he has sustained out-of-pocket
losses. In the case of a partnership or business entity, the receiver shall settle the estate and
distribute the assets under the direction of the court. The court shall have jurisdiction of all
questions arising in such proceedings and may make such orders and judgments therein as may
be required. In lieu of the foregoing procedure, the court may permit any person alleged to have
violated this chapter to post a bond in a manner and in an amount to be fixed by the court. Said
bond shall be made payable to the state and may be distributed by the court only after a decision
on the merits and the process of appeals has been exhausted.
V.
The attorney general may intervene in any suit involving the declarant. In any suit
by or against a declarant involving a condominium, the declarant shall promptly furnish the
attorney general notice of the suit and copies of all pleadings.
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VI.

The attorney general may:
(a)

Accept registrations filed in other states or with the federal government;

(b) Contract with similar agencies in this state or other jurisdictions to perform
investigative functions; and
(c)

Accept grants in aid from any governmental source.

VII.
The attorney general shall cooperate with similar agencies in other jurisdictions to
establish uniform filing procedures and forms, uniform public offering statements, advertising
standards, rules and common administrative practices.
356-B:60.

Investigations and Proceedings.

I.
The attorney general may make necessary public or private investigations in
accordance with law within or outside of this state to determine whether any person has violated
or is about to violate this chapter or any rule or order hereunder, or to aid in the enforcement of
this chapter or in the prescribing of rules and forms hereunder. In aid of such investigations, the
attorney general may require or permit any person to file a statement in writing, under oath and
subject to penalties of perjury or otherwise as the attorney general determines, as to all the
circumstances concerning matters under investigation.
II.
For the purpose of any investigation or proceeding under this chapter, the attorney
general or any officer designated by rule may administer oaths or affirmations and, upon his own
motion or upon request of any party, shall subpoena witnesses, compel their attendance, take
evidence, and require the production of any matter which is relevant to the investigation,
including the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location of persons having knowledge or
relevant facts or any other matter reasonably calculated to lead to the discovery of material
evidence.
III.
Upon failure to obey a subpoena or to answer questions propounded by the
investigating officer and upon reasonable notice to all persons affected thereby, the attorney
general may apply to the superior court for an order compelling compliance.
356-B:61.
I.

Cease and Desist Orders.
If the attorney general determines after notice and hearing that a person has:
(a)

Violated any provision of this chapter;

(b)
Directly or through an agent or employee knowingly engaged in any false,
deceptive, or misleading advertising, promotional, or sales methods to offer or dispose of any
interest in a unit;

Add. 309

(c)
Made any material change in the plan of disposition and development of the
condominium subsequent to the order of registration without notifying the attorney general,
obtaining his approval and making appropriate amendment of the public offering statement;
(d)
Disposed of any interest in a unit which has not been registered with the
attorney general; or
(e)
Violated any lawful order or rule of the attorney general;
he may issue an order requiring the person to cease and desist from the unlawful practice and to
take such affirmative action as in the judgment of the attorney general will carry out the purpose
of this chapter.
II. If the attorney general determines that the public interest will be irreparably harmed
by delay in issuing an order, he may, without hearing, issue a temporary cease and desist order.
Prior to issuing the temporary cease and desist order, the attorney general shall attempt to give
telephonic or other notice of the proposal to issue a temporary cease and desist order to the
person. Every temporary cease and desist order shall include findings of fact in support of the
attorney general's determination that the public interest will be irreparably harmed by delay in
issuing the order and a provision that, upon request, a hearing will be held within 10 business
days of the deposit in the United States mails or delivery in hand of said order, to determine
whether or not it becomes permanent.
356-B:62.

Revocation of Registration.

I.
A registration may be revoked after notice and hearing upon a written finding of
fact that the declarant has:
(a)

Failed to comply with the terms of a cease and desist order;

(b) Been convicted in any court subsequent to the filing of the application for
registration for a crime involving fraud, deception, false pretenses, misrepresentation, false
advertising, or dishonest dealing in real estate transactions;
(c) Disposed of, concealed, or diverted any funds or assets of any person so as to
defeat or for the purpose of defeating the rights of unit purchasers;
(d) Failed to perform any stipulation or agreement made with the attorney general
as an inducement to grant any registration, to reinstate any registration, or to approve any
promotional plan or public offering statement; or
(e) Made intentional misrepresentations or concealed material facts in an
application for registration.
Findings of fact, if set forth in statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts supporting the findings.
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II.
If the attorney general finds after notice and hearing that the developer has been
guilty of a violation for which revocation could be ordered, he may issue a cease and desist order
instead.
III.
If the attorney general makes a determination that the public interest will be
irreparably harmed by delay in issuing an order, he may, without hearing, issue a temporary
cease and desist order subject to the requirements of RSA 356-B:61, II.
356-B:63.

Judicial Review.

I.
Any person aggrieved by a decision or action of the attorney general may, by
petition, appeal from said decision or action to the superior court for review. The superior court
may affirm, reverse, or modify the decision or action of the attorney general as justice may
require.
II.
The filing of the petition does not itself stay enforcement of the attorney general’s
decision. The attorney general may grant, or the superior court may order, a stay upon
appropriate terms.
III.
Within 30 days after the service of the petition, or within further time allowed by
the court, the attorney general shall transmit to the superior court the original or a certified copy
of the entire record of the proceeding under review. By stipulation of all parties to the review
proceedings, the record may be shortened. A party unreasonably refusing to stipulate to limit the
record may be taxed by the court for the additional costs. The court may require or permit
subsequent corrections or additions to the record.
IV.
If, before the date set for a court hearing, application is made to the court for leave
to present additional evidence, and it is shown to the satisfaction of the court that the additional
evidence is material and that there were good reasons for failure to present it in the proceeding
before the attorney general, the court may order that the additional evidence be taken before the
attorney general, upon conditions determined by the court. The attorney general may modify his
findings and decision by reason of the additional evidence and shall file that evidence and any
modifications, new findings, or decisions with the superior court.
356-B:64.

Penalties.

Any person who willfully violates any provision of this subdivision IV or of a rule
adopted under it or any person who willfully, in an application for registration, makes any untrue
statement of a material fact or omits to state a material fact shall be guilty of a class B felony if a
natural person, or guilty of a felony if any other person.
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356-B:65.

Civil Remedy.

I.
Any declarant who disposes of any interest in a condominium unit in violation of
this chapter, or who in disposing of any such interest makes an untrue statement of a material
fact, or who in disposing of any such interest omits a material fact required to be stated in a
registration statement or public offering statement or necessary to make the statements made not
misleading, is liable to the purchaser of such interest, as set forth in paragraph II, unless in the
case of an untruth or omission it is proved that the purchaser knew of the untruth or omission or
that the declarant did not know and in the exercise of reasonable care could not have known of
the untruth or omission, or that the purchaser did not rely on the untruth or omission.
II.
Any purchaser, who is eligible for relief under paragraph I, may bring an action to
restrain by temporary or permanent injunction any act or practice declared unlawful by this
subdivision IV and may recover the consideration, including all finance charges paid in
connection with the purchase of the condominium unit together with interest at the rate of 6
percent per year from the date of all such payments, less the amount of any income received
from the condominium unit, upon tender of deed reconveying title to the declarant which is as
good and marketable as that which was conveyed to the purchaser by the declarant. In the
discretion of the court, exemplary damages of up to $5,000 may also be awarded. If the
purchaser no longer owns the condominium unit, he may recover the amount that would be
recoverable upon a tender of a reconveyance less the value of the condominium unit when
disposed of and less interest at the rate of 6 percent per year on that amount from the date of
disposition. If the purchaser prevails in any such action, he may be awarded all reasonable costs
and attorney’s fees, as approved by the court.
III.
Any person who materially participates in any disposition of any interest in a
condominium unit in the manner specified in paragraph I and knew of the existence of the facts
by reason of which the liability is alleged to exist shall also be liable jointly and severally with
the declarant if and to the extent such liability may exist at common law or under other statutory
provision. A right to contribution exists among persons so liable.
IV.
Every person whose occupation gives authority to a statement which with his
consent has been used in an application for registration or public offering statement, if he is not
otherwise associated with the condominium and development plan in a material way, is liable
only for false statements knowingly made.
V.
At any time before the entry of an action under this section, and thereafter only with
the approval of the court, a declarant or any other person may limit his exposure herein by
tendering a written offer to reimburse the injured person for all mandatory damages set forth in
paragraph II, including reasonable attorney’s fees and court costs, if any, to the date of such
tender upon reconveyance of title as set forth in paragraph II.
VI.
A person may not recover under this section in any action commenced more than 2
years from the date the purchaser knew or should have known of the existence of his cause of
action, but in any case not more than 6 years after his first payment of money to the declarant in
the contested transaction.
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VII.
Any stipulation or provision purporting to bind any person acquiring any interest in
a condominium unit to waive compliance with this chapter or any rule or order under it is void.
VIII.
The owner, publisher, licensee or operator of any newspaper, magazine, visual or
sound radio broadcasting station or network of stations or the agents or employees of any such
owner, publisher, licensee or operator of such newspaper, magazine, station or network of
stations shall not be liable under this chapter for any advertising of any condominium or any
interest in a condominium unit carried in any such newspaper or magazine or by any such visual
or sound radio broadcasting station or network of stations nor shall any of them be liable under
this chapter for the contents of any such advertisement.
IX.
Any broker or real estate salesman violating any provision of this chapter may, in
addition to any other penalty imposed by this chapter, have his real estate broker’s or salesman’s
license suspended or revoked by the real estate commission pursuant to RSA 331-A, for such
time as in the circumstances it considers justified.
356-B:66.

Jurisdiction.

Dispositions of any interest in condominium units are subject to this chapter, and the
superior courts of this state have jurisdiction in claims or causes of action arising under this
chapter if:
I.
II.

The condominium units offered for disposition are located in this state; or
The declarant’s principal office is located in this state; or

III.
Any offer or disposition of any interest in condominium units is made in this state,
whether or not the offeror or offeree is then present in this state, if the offer originates within this
state or is directed by the offeror to a person or place in this state and received by the person or at
the place to which it is directed.
356-B:67.

Interstate Rendition.

In the proceedings for extradition of a person charged with a crime under this chapter, it
need not be shown that the person whose surrender is demanded has fled from justice or at the
time of the commission of the crime was in the demanding or other state.
356-B:68.

Service of Process.

I.
Service may be made by delivering a copy of the process to the office of the
attorney general, but it is not effective unless the plaintiff (which may be the attorney general in
a proceeding instituted by him):
(a)
Forthwith sends a copy of the process and of the pleading by certified or
registered mail to the defendant or respondent at his last known address, and
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(b)
The plaintiff's affidavit of compliance with this section is filed in the case
on or before the date specified by the court on the summons, or within such further time as the
court allows.
II.
If any person, including any nonresident of this state, engages in conduct
prohibited by this chapter or any rule or order hereunder, and has not filed a consent to service of
process and personal jurisdiction over him cannot otherwise be obtained in this state, that
conduct authorizes the attorney general to receive service of process in any noncriminal
proceeding against him or his successor which grows out of that conduct and which is brought
under this chapter or any rule or order hereunder, with the same force and validity as if served on
him personally. Notice shall be given as provided in paragraph I.
356-B:69.

Conflict of Interests.

No member of the consumer protection and antitrust bureau, department of justice shall
act as an officer, employee, agent, attorney or broker of a condominium or offer or dispose of
any interest in a condominium unit required to be approved pursuant to RSA 356-B:51.
356-B:70

Committee to Study the Laws Relating to Condominium and Homeowners'
Associations.

I.
There is established a committee to study laws relating to condominium and
homeowners' associations.
II.

The members of the committee shall be as follows:

(a)
Three members of the house of representatives, appointed by the speaker of
the house of representatives.
(b)

One member of the senate, appointed by the president of the senate.

III. Members of the committee shall receive mileage at the legislative rate when
attending to the duties of the committee.
IV. The committee shall:
(a)
Study laws relevant to condominium and other homeowners' associations,
and the rules and regulations adopted thereunder, to assess their scope and application and
whether revision or amendment is necessary.
(b)
Study the registration of subdivisions under the land sales full disclosure act,
RSA 356-A, and condominiums under the condominium act, RSA 356-B, with the department of
justice.
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(c)
Evaluate the need to distinguish smaller and larger associations in the
statutes and to differentiate between condominium associations and homeowners' associations.
(d)

Study model laws for possible improvement to New Hampshire laws.

(e)

Recommend statutory changes.

(f)
Solicit information and testimony from the Community Associations
Institute and others with expertise or information relevant to the committee's study.
V. The members of the committee shall elect a chairperson from among the members.
The first meeting of the committee shall be called by the first-named house member. The first
meeting of the committee shall be held within 45 days of the effective date of this section. Three
members of the committee shall constitute a quorum.
VI. The committee shall submit an annual report of its findings and any
recommendations for proposed legislation to the speaker of the house of representatives, the
president of the senate, the house clerk, the senate clerk, the governor, and the state library on or
before November 1, 2010 and each November 1 thereafter.
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31 C.J.S. Estates § 237
Corpus Juris Secundum
August 2016 Update
Estates
John Glenn, J.D., William Lindsley, J.D., Lucas D. Martin, J.D., Eric Mayer, J.D.
XI. Condominiums
B. Creation and Documents Generally
1. In General
Topic Summary References Correlation Table
§ 237. Generally
West’s Key Number Digest
20 to 35, 48, 84, 171 to 173
West’s Key Number Digest, Common Interest Communities
With respect to setting up condominiums, matters not specifically addressed by the condominium enabling statute
should be worked out by the parties involved.
By statute a condominium may be created by recording condominium instruments in the appropriate local registry.1 However,
by statute the developer, as a prerequisite to recordation, must substantially complete all structural components and
mechanical systems.2
The creation of a condominium is, by statute, a unilateral act by the owner in anticipation of a future sale; it does not involve
any transfer of rights to a third party.3
With respect to setting up condominiums, matters not specifically addressed by the condominium enabling statute should be
worked out by the parties involved.4
Under a condominium enabling statute so providing, the failure to incorporate the condominium owners’ association legally
at the time of the first conveyance of individual units does not affect the prior valid creation of the condominium itself.5
Waiting period.
An effective waiting period imposed by state and local law before property can be subjected to a condominium regime has
been held not to offend due process.6

CUMULATIVE SUPPLEMENT
Cases:
Condominium developers or declarants will owe fiduciary duties to each other if they are engaged in a partnership.
DiPasquale v. Costas, 2010-Ohio-832, 926 N.E.2d 682 (Ohio Ct. App. 2d Dist. Montgomery County 2010).
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N.H.—Ryan James Realty, LLC v. Villages at Chester Condominium Ass’n, 153 N.H. 194, 893 A.2d 661
(2006).

2

R.I.—America Condominium Ass’n, Inc. v. IDC, Inc., 870 A.2d 434 (R.I. 2005).

3

Wis.—Anderson v. Quinn, 2007 WI App 260, 743 N.W.2d 492 (Wis. Ct. App. 2007).

4

Mass.—Tosney v. Chelmsford Village Condominium Ass’n, 397 Mass. 683, 493 N.E.2d 488 (1986).

5

U.S.—Custom Built Homes of Maine v. Hampton Management Corp., 689 F. Supp. 28 (D. Me. 1988).

6

Md.—Rockville Grosvenor, Inc. v. Montgomery County, 289 Md. 74, 422 A.2d 353 (1980).
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Drafting for Planned Unit Developments, Golf Course Communities, and Condominiums
*457 LENDER PROTECTION AND SECONDARY MARKET
Gurdon H. Buck
Robinson & Cole
Hartford, Connecticut
Copyright (c) 1990 The American Law Institute; Gurdon H. Buck
*459 FNMA AND FHLMC STANDARDS FOR CONDOMINIUM AND PLANNED UNIT DEVELOPMENTS.
The institutions lending money for housing, have in recent years, virtually all borrowed money from one or another
secondary mortgage lenders in order to fund home loans. The largest players in this field are the two nationally chartered
secondary mortgage market lenders. They are the Federal National Mortgage Association (FNMA) and the Federal Home
Loan Mortgage Corporation (FHLMC).
The role of the lender in reacting to, dealing with and understanding the common interest ownership form of real estate has
been described in detail in a recent monograph by Dennis Anderson and the author, entitled Lenders’ Guide to the Common
Interest Ownership Act recently published by the ABA Section on Real Property, Probate and Trust Law, and available from
the Section headquarters.
By virtue of their size, these secondary mortgage lenders have set the standards for acceptability for condominium and
community association mortgages, and have drafted extensive guidelines for these projects in order to engender sound,
financeable and acceptable mortgages. These standards are over and above those required by single family homes, and have
required a project review, as well as an underwriting analysis and appraisal usually required for a home mortgage.
These project standards have done more than any other scheme to unify the structure of condominium and homeowner
association managed projects throughout the country. Thus, when a significant change occurs in these guidelines, the whole
structure of the common interest community as an institution will be significantly affected, in particular, the new project
attempting to get initial approval for permanent unit loans.
*460 Although the FNMA standards for PUD’s changed in 1989, the standards for condominiums remain the same.
Condos and PUDs are now separated. Condos come in Type A, B, and C. Co-ops come in Types 1 and 2. The original
guidelines for PUD’s have been changed substantially as described below.
Type A Condominium -- Limited Review Project
If the unit is within an eligible condo (not a condo hotel, time share, houseboat, multifamily dwelling project or
non-rebuildable nonconforming buildings,) the unit’s legal phase is complete even if there are additional pending phases, the
unit complies with the appraisal guidelines, the unit is owner occupied, and has a loan to value ratio of 75% or less without
secondary financing, a loan on the unit qualifies under the “Limited Review Project” standards. The lender can call the loan a
Type A condominium loan no matter what the loan would have been with a full review. The appraisal guidelines require a
satisfactory appraisal which must include the Condo/PUD features including an analysis of the adequacy of the project
budget. As a type A condominium unit loan, or a type E PUD loan, FNMA will accept the loan with merely a project
warranty, and no further questions. Thus, the new onerous condominium standards apply only to new condominium projects,
and investor, second home and high loan to value loans in any other condominium projects. [FN1]
Under the old requirements, Type A condominium or PUD projects, projects that were no longer under any significant
developer presence, were eligible for FNMA purchase of mortgages without limit or restriction, if the project satisfied Type
A, established, 90% sold, standards. FNMA could purchase investor mortgages from Type A projects, without limit, and
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even if the project was substantially investor owned. [FN2]
*461 Type A Principal Residence Condominium Projects
Principal residence condominium projects require 90% sold, 70% conveyed as owner/occupied principal residences,
homeowner control for one year, and no more than 10% owned by a single entity [FN3]. If the project contains over 20 units, a
fidelity bond must be in place, which covers the maximum amount of funds being handled by the association, or, covers three
months of collections, if certain financial controls are in place [FN4].
Some general requirements are as follows [FN5]:
• Common areas and facilities must be complete without additional phasing.
• Control of the association must be by unit owners for one year for principal residence projects.
• Hazard insurance must now be for 100% replacement cost of common areas, with deductibles of no more than the lesser
of $10,000 or 1%. Liability coverage must be at a minimum of $1,000,000. These requirements also apply to Type B and C
[FN6]
.
• There is a requirement that the developer cannot have an ownership interest in the “project facilities” (undefined). No
such requirement existed in the old regulations.
• FNMA will now approve certain leasehold condominiums. No standards have yet been published, however.
• If the project is a conversion, construction and the rehabilitation must be complete.
• A new requirement that applies also to Type B, is that no more than 10% of the project can be owned by a single entity.
Type A Investor/ Second Home
Investor/second home condominium projects must be 90% sold, have no more than 10% owned of the units by a single
entity, and *462 have had control in the homeowners for 2 years. If a majority of units in an investor/second home
condominium project are owned by investor owners, FNMA will buy mortgages on owner/occupied units, or second home
units only with special consideration. If more than 50% are owned as owner/occupied primary homes, or second home
residences and no more than 10% of the units are owned by a single person, then FNMA will buy any mortgages, including
those of investors. The investor second home condominium projects must be demonstrably well managed and have a
management contract terminable on 90 days notice. There must be a consistent operating budget with adequate reserves. And,
no more than 10% of the unit owners can be more than one month delinquent [FN7].
Investor/second home condominium projects require a much more detailed underwriting analysis of the association
documentation and internal operation, which requires a thorough investigation of the documents, management style, and
records of the association, including insurance and bonds.
In addition some specific requirements for investor’ second home projects, in addition to the general requirements for Type A
Principal Residences, [FN8] are as follows:
• Control of the homeowners’ association must be for two years.
• The association must be controlled by the unit owners for 2 years;
• The project must be demonstrably well managed;
• The Association must have an operating budget consistent with the nature of the project;
• The budget must show adequate reserves based upon age, remaining life, quantity and replacement cost of deteriorating
elements; and
• The association must have no more than 10% of the unit owners in delinquency.
Type B. New and Conversion Condominiums
Type B projects are those that are between Type A and C. They are in transition from developer control to homeowner
control. Type B projects must be 70% sold to principal residence *463 or second home purchasers, by contract or closing,
and the project must be complete and not subject to phasing or add ons [FN9].
The new requirements are as follows:
• Control must have been turned over or can be turned over in the near future.
• The FHLMC legal warranties can no longer be substituted for the FNMA standards.
• The project must be demonstrably well managed, the budget must be consistent with the project, and the reserves must be
adequate based upon age, remaining life, quantity and replacement cost of major common area components, and the project
must comply with FNMA legal guidelines.
• For conversions, an architect’s or engineer’s review must comment favorably on sound transmission, (ASTM Standards
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E90 and E413, know them,) hazardous substances, structural integrity and condition and remaining useful life of major
components.
• Insurance and a fidelity bond is required like a Type A Investor/second home project [FN10], except that condominium
insurance must be on a blanket basis and cover the interior realty improvements on the interior of the units.
• Although a legal opinion need not be given to FNMA, the lender warrants that the legal documents comply with the legal
requirements of the Guide. Thus, some sort of legal opinion will have to be given to the lender [FN11].
• No more than 10% of the project can be owned by a single entity.
New Type C Condominium Projects.
The Type C approval is still required to be submitted and approval received from FNMA. The procedure for preliminary
*464 review, preliminary approval, and final approval, using the form 1026, 1027 and 1028, all remain the same [FN12] . A
New Type C Condominium Project approval is the only one that permits the Lender to cite FNMA in its advertising.
The New Type C project is the one that the developer and his or her drafter of condominium documents will find is the one
that he or she is most involved in. It is the only one that will involve an opinion of counsel. It is also the only one that a
lender may permit advertising as “Fannie Mae Approved.”
The principal changes for a New Type C Project are as follows:
• Type C is now generally limited to condominium projects expected to be predominantly primary residences or second
home projects. Formerly it could apply to any project that did not meet Type A or B requirements.
• For conversions, an architect’s or engineer’s review form is required for soundness and structural integrity.
• A written inquiry to the state agency having jurisdiction over environmental matters and laws must now be made, and a
copy of any response must be included [FN13].
• Separate legal phases may be approved individually. “Legal” does not apply to construction or marketing phases that do
not have separate legal standing.
• The new form 1037, Guide Form for Attorney’s Opinion, required for New Type C Condominium Projects, mandates that
the attorney opine that the project’s legal documents comply with the applicable legal requirements contained in the
FNMA Selling Guide, and with local law [FN14]. These new requirements apparently appear in Chapter 6 of the new project
standards, although the language of Form 1037 seems to apply to all “. . . Fannie Mae legal requirements contained in the
Fannie Mae Selling Guide except as otherwise specifically stated *465 and explained below.” Legal requirements appear
all through the Selling Guide [FN15]. The form opinion should not be followed slavishly. The process and analysis of the
form opinion is extensive, time consuming, and requires both a detailed familiarity with the documents and with the
FNMA guidelines. It is terribly inefficient for an attorney who did not draft the documents to give a FNMA opinion, and
unless the documents were drafted with the FNMA guidelines in mind, the drafting attorney cannot give a FNMA opinion
without many waivers and qualifications. A form FNMA opinion with commentary follows this paper.
Type C Established Condominium projects
This is an entirely new approval category. This new category presupposes a full review by the FNMA regional office, but
will involve a streamlined procedure. Essentially its project characteristics are those of a Type A investor/second home
project.
• 90% of the units must be conveyed and 60% sold to primary residence, or second home purchasers.
• Conversion standards must be met if the conversion is less than three years old.
• The budget must meet Type B guidelines with adequate reserves, etc.
• There is no requirement that the documents must meet the FNMA legal guidelines [FN16].
In May, 1988, to be effective on August 1, 1988, FNMA issued new guidelines for the purchase of mortgages secured by
units in condominiums and planned unit developments. (PUDs) Although the PUD guidelines were less strenuous than those
imposed upon condominiums, unless the PUD conformed to “de minimis” standards, there were still a number of complex
and imposing project review *466 standards imposed for new projects, and significant turnover provisions for older projects.
By “de minimus” FNMA meant a project where the association amenities and management influence on the value of the
individual unit or lot was so insignificant to be disregarded in underwriting a single mortgage. Until this time, de minimus
standards required an underwriting judgment by the lender to make this determination. This had resulted in a great deal of
criticism because of its unpredictability. The new de minimis standards were clear, but the next level, Type E, were not, still
requiring a judgment as to the significance of the common elements to the value of each unit.
The new guidelines imposed onerous and complex standards on condominiums, and limited the possibility of investor units,
or mortgages from projects which had not reached very high (70%) pre-sale requirements. The new guidelines also required a
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lengthy and expensive new form of borrowers’ counsel’s opinion.
Shortly after the effective date of the new PUD guidelines, FNMA issued a bulletin concerning de minimis PUDs. It stated
that underwriters could choose to follow the old subjective standards for de minimis PUDs, follow the new standards, or use
the standards that were most advantageous, either old or new. Underwriters could follow this guide while FNMA studied the
impact of the new standards, for which concern had been expressed by lenders and regional offices.
In April, 1989 in FNMA Announcement No. 89-11, FNMA virtually abandoned any review standards for PUDs at all. The
announcement eliminated the de minimis PUD classification. The new standard defined a “PUD” as a project (or subdivision)
consisting of common property and improvements owned and maintained by an owners’ association for the use and benefit of
the individual units in the project (or subdivision). A project is a PUD if the owners’ association require automatic,
nonseverable membership for each individual owner, and has the right to impose mandatory assessments. Zoning is not a
basis for classifying a project or subdivision as a PUD.
The new standards no longer recognize Type D, de minimis PUDs. There are now only two PUD project classifications, Type
E, and Type F.
Type E Planned Unit Development
The sole eligibility requirement for a type E project (one for which individual mortgage loans will be available with
minimum project underwriting,) is that the control of the owners’ association has been turned over to the unit purchasers. The
sole warranty given by the lender is that the project satisfies the project eligibility requirements.
*467 A Type F project, is essentially a project under development. There are two subcategories of Type F mortgage loans.
Type F Detached Dwelling Planned Unit Development
The first subcategory involves a project consisting solely of detached dwellings, or the mortgage is secured by a detached
dwelling in a project that consists of attached and detached dwellings. This category only requires three characteristics. It
requires no approval, merely a warranty by the lender of qualification. Thus a lender should get an opinion or a title
certification that:
(a) The owners’ association owns and maintains the common property and common improvements for the use and benefit of
the individual unit owners of the project (or subdivision);
(b) The owners’ association must require automatic, nonseverable membership of each individual unit owner; and
(c) The Owners’ association has the right to impose mandatory assessments.
If the detached dwelling home or project can not qualify for Type E mortgage loans, (i.e. control has not been turned over for
two years,) it will be classified as type F. No project review is required, but the lender must warrant that the PUD conforms to
the above three characteristics described under Type F.
Type F, New, Attached Dwelling Planned Unit Development
The second subcategory involves mortgages that are secured by attached dwellings. In this instance, the lender must perform
a project review. If the units consists of conversions in multi-unit buildings, FNMA must receive a project analysis for
review. Any project may be submitted for review by FNMA at the lenders’ option. Projects reviewed and approved by
FNMA will be included on the list of approved projects, and FNMA will buy mortgages from that project list without further
review by the lender. (Thus, reviewed projects is a subcategory of this subcategory, but the standards are the same.)
If the PUD is still under the control of the developer, and the mortgage is on attached dwellings, the project must be reviewed
and must conform to the following criteria. The Type F--New, Attached project is the only type that requires any review. The
lender can make the review, (except for conversions), or it can be submitted on a full condominium type review process using
FNMA’s form 1026/1027/1028 procedures and receive the final approval of a project that would allow any mortgage lender
to sell any mortgage in the project to FNMA:
*468 (a) It cannot be a conversion of an existing building to a PUD.
(b) No multi-unit dwellings can represent the security for a single mortgage.
(c) Common area improvements within the project or subject phase must be improved, or satisfactory arrangements such as a
bond for completion, must be approved by FNMA;
(d) 50% of the attached units in an acceptable phase must have been conveyed to outside purchasers, and the phase must be
able to support the responsibilities of the association. If the income will not support the association, a cash bond covering
income for two years may be substituted.
(e) The units must be owned in fee simple, and the unit purchasers must have sole ownership interest in, and the right to use
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the project facilities once the control has been turned over to the owners.
(f) The project budget must include reserves that are consistent with the responsibilities of the association.
(g) The project must be covered by the required insurance. (This is unclear, but it presumably is the condominium style
insurance as modified for PUD use as outlined in Chapter 7 of Part V of the Selling Guide.)
Any of these requirements may be waived if the lender can demonstrate that FNMA’s mortgage risk is adequately protected.
Limited Review Project, Planned Unit Development
The “limited review project” (75% loan to value ratio) mortgages that are also permitted in condominium projects, can still
be delivered with limited review (i.e. no review other than a certification that the mortgage loan/value ratio is less than 75%).
Federal Home Loan Mortgage Corporation
Almost simultaneously, on May 3, 1989, the Federal Home Loan Mortgage Corporation (“FHLMC or Freddie Mac”) issued
its Bulletin 89-8 on PUD requirements. FHLMC’s definition of PUD requires three criteria:
(a) The individual unit owners own a parcel of land improved by a dwelling. Ownership is not in common with other unit
owners;
*469 (b) The development is administered by a homeowners association that owns and is obligated to maintain property and
improvements within the development; and
(c) The unit owners have an automatic, nonseverable interest in the homeowners association and pay mandatory assessments.
That is it. If there is a leasehold estate, or a condominium within the PUD, the requirements for those forms of ownership
must be met.
No longer will there be Type I, II, and III, and de minimis classifications of PUDs like condominiums. The criteria in the
former Chapter 20 for Condominium/PUD’s will still apply to condominiums.
If the project includes separately owned commercial spaces, 2-4 unit dwellings, or conversions, it will require FHLMC’s
review and waiver.
PUD mortgages must continue to attach a PUD rider and have a PUD title insurance policy. The insurance requirements
remain the same. The appraisal must continue to evaluate the PUD contribution. There is no pre-sale requirement at all,
however, if the project remains under the control of the developer, the appraisal must include at least one comparable outside
of the project, as well as one within the project.
Most significantly, the factors that will most certainly influence the institution of common interest community development
is what these secondary lenders will not require for a planned unit development. These factors are found in what they did not
say.
FHLMC does not require completion of the common area improvements; any pre-sale level; legal warranties; replacement
reserve funds in the budget; or fidelity insurance, as required by FNMA; control of the association for any particular period;.
Unlike the condominium requirement of FNMA, and some of the condominium requirements of FHLMC, for a planned unit
development there is no owner/occupant requirement; high pre-sale requirements; 100% replacement cost hazard insurance;
or single ownership limits to 10% of the project. There is no requirement for compliance with the detailed and extensive legal
requirements, and no legal opinion is required. There is no requirement for “adequate” reserves, or detailed underwriting
analysis of the budget of the association.
Projects need not be “demonstrably well managed” as required for Type B condominiums under FNMA standards, nor need
there be blanket insurance.
*470 New projects need not be designed predominantly for primary or secondary homes, there is no requirement for inquiry
to state government on environmental topics, nor must approval be only of “legal phases.”
In “New, Attached PUD” projects, under FNMA standards, a lender can opt to have FNMA review the application, using
Form 1026 and receive a Form 1028 Project Acceptance that assures acceptance by FNMA for mortgages, and obviate a
separate warranty with each mortgage submission. Acceptance will be good for three years. This “gold seal” of FNMA
approval will obviously enhance the mortgageability of project units.
If the lender elects not to have FNMA review the project, it must accompany its mortgage with a warranty, which is good for
only that submission.
Although the new PUD standards prohibit conversions, there were FNMA standards for conversions included in the former
standards themselves, so a waiver of the prohibition was clearly contemplated. Because such a waiver would be too time
consuming and expensive for a single loan in a given project, the conversion waiver and acceptance would only occur with a
full submission application for project qualification.
The result of this change will be to make the PUD option vastly more attractive. If the common elements are owned by the
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association, FNMA will consider it a PUD. In addition, if the dwelling can sit in an individually owned lot (which will most
likely require subdivision approval,) FHLMC will also consider it a PUD.
In those fortunate states with the Uniform Common Interest Ownership Act, the PUD structure is almost identical to the
condominium structure, and a condominium can be readily changed to a planned community with association ownership of
the common elements. The Uniform Common Interest Ownership Act is an amalgam of the three acts designed for
condominiums, cooperatives, and planned communities: the Uniform Condominium Act, the Model Real Estate Cooperative
Act, and the Uniform Planned Community Act. They were merged into the Uniform Common Interest Ownership Act
(“UCIOA”) in 1982. In 1983 Connecticut passed its version of the UCIOA. Conn. Gen Stat. 47-200 et seq. (1983). Two years
later, Alaska followed Connecticut by also passing its version of the UCIOA, Alaska Stat. Ann. 35-8-2 et seq., and in May of
1986, West Virginia passed UCIOA as an amendment to its UCA. W. Va. Code 368-1-101 In 1989, the Nevada legislature is
considering a bill (A.B. 521) to pass UCIOA. At this writing, it is still pending. Vermont has introduced UCIOA, and there is
some chance of passage.
*471 To create a PUD under UCIOA a deed is required to convey common elements to the association, and a the name of the
project type must be changed from condominium to planned community. These changes will satisfy the FNMA definition. In
non-UCIOA states, a PUD must be created by a declaration of covenants and restrictions, which should follow the FHA-1500
form as developed and explained in the Homes Association Handbook of the Urban Land Institute. Technical Bulletin 50,
Urban Land Institute, Washington, D.C. (1962) now out of print. An air space PUD is technically possible without UCIOA,
but many common law, property tax, subdivision and easement problems would have to be solved. For townhouses, or
semi-detached units, or pinwheel fourplexes, where the unit sits on the ground, subdivision of the ground into individual lots
can also satisfy FHLMC standards, which permit joint or common walls, but no other common ownership to comply with its
definition of a PUD.0000000000000000
Our office is recommending planned communities, where ever possible. In UCIOA states the condominium will probably
disappear, and in the other states, the common law covenants creating PUDs will become standard, where subdivision
regulations permit.
The result of this radical relaxation of standards for planned unit developments will be to stimulate the development of PUDs
where the zoning density would have previously favored condominiums. It will add to the inspiration of the federal Fair
Housing Act Amendments of 1988 favoring first floor access for the handicapped, and exempting townhouses from its
restrictions. These two enactments will change the face of moderate density housing throughout the country.
In addition, the lack of standards for PUD project documentation may lead to the abuses of consumers in PUDs that the
former application of condominium standards to PUDs were designed to prevent. Thus we may see protective legislation in
the home owner association field, following the lead of UCIOA, and Virginia’s recent home owner association law.
*472 MODEL FORM FOR ATTORNEY’S FNMA OPINION.
Introductory Remarks: The following draft form opinion is an attempt to create a form, qualified opinion under the
amendment to the Federal National Mortgage Association Selling Guide of April 27, 1988, effective August 1, 1988. It is
based upon a hypothetical project called “Stonemason Village” from The Connecticut Common Interest Ownership Manual.
This project was designed for a pedagogical purpose as a project by the Connecticut Bar Association Real Property Section
committee on the new Common Interest Ownership Act. The Manual may be obtained from the Connecticut Bar Association
in Rocky Hill Connecticut.
This article must be read in conjunction with the summary of new FNMA requirements set out above.
This article, in draft form was discussed at the panel and committee meeting of the Committee on Condominiums,
Cooperatives and Homeowners Associations (now the six Committees on Condominiums, Cooperatives, and Associations of
Co-Owners,) in Toronto, On August 8, 1988. Based on the comments at that meeting the draft has been revised. The opinion
has not yet been reviewed officially by FNMA people, and the form and conclusions have not received the imprimatur of that
august body.
Stonemason Village is a two phase, eighteen unit project, to be created under Connecticut’s version of the Uniform Common
Interest Ownership Act. The Act is a version of the Uniform Condominium Act, which, in some version is the law in 19
states.
The phases are expandable using the “convertible land” technique of the Uniform Act, where the entire property is declared
at once, the first nine units are created upon substantial construction, and an option called a “development right” is retained
by the declarant to create the additional units within the common elements of the original condominium.
The draft FNMA opinion is based in large part on a draft submitted by Robert Diamond and Deborah Raines, of the Virginia
Bar, based upon a successful FNMA submission under the former version of the Legal Requirements of the Selling Guide.
This revised draft is being given greater dissemination to the committee in Common Sense, the newsletter of the Committee.
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*473 Comments and criticisms of the members of the committees was solicited.
Because Stonemason Village was created to offer a modest range of real life drafting problems to a typical drafter, it does not
qualify for FNMA approval without waivers. As a part of this article, a copy of the Article XVIII, Mortgagee Protection
article may be found in the draft Declaration included in these materials. It is substantially similar to the Stonemason Village
article discussed in the form. This model form is based upon a set of forms used in Connecticut and Alaska as standard
condominium forms. They were initially drafted by a committee of the Connecticut Bar Association, and were based in a
large part on the Chairman’s forms. The Chair, Gurdon H. Buck will be authoring a version of the Stonemason Village forms,
useful in all states with the uniform condominium act, or the uniform common interest ownership act, (referred to throughout
the form as the “Act”, with the numbering coming from the two uniform acts as published by the National Commissioners on
Uniform State Laws,) including all standard forms for development, marketing, managing and financing a typical
condominium, with explanations and comments, to be published by Callaghan & Company called Condominium Documents,
Law and Commentary. The attached Article XVIII is similar to the Article XVIII in that forthcoming book.
A discussion on the method of drafting the waiver requests for the Form 1054 Lenders’ Warranty cover letter was made at
the committee meeting. Appendix B, the form language for the Form 1054 is derived from that discussion.
In particular, many of the paragraphs of the opinion do not opine that the project does not qualify, merely that in interpreting
the rather ambiguous language of the Selling Guide Legal Requirements, under specific qualifications, the project does
qualify. Based upon committee consensus at the meeting, no waiver is requested of those provisions. (Since each waiver
costs a $100, that will save clients a lot of money as well.)
Following this article, Appendix B, is draft language for a Form 1054 Lenders’ Warranty of Compliance, based on this
opinion, with the waivers agreed upon at the committee meeting. Discussion was held as to which provisions were
interpretations and which provisions required a waiver, and the attached were agreed to require a waiver.
*474 FORM ATTORNEY’S OPINION FOR FEDERAL NATIONAL MORTGAGE ASSOCIATION
Following FNMA Form 1037
[Attorney’s Letterhead]
[Date]
First Galaxy Bank Mortgage Company
200 Main Street
Saltonstall, [State] 99999
COMMENT: The lender to whom the opinion is addressed must be a FNMA approved lender. This is required by
FNMA Form 1037.
Att: Mr. Billy Banker
Project Mortgage Specialist
Re: Stonemason Village
1489 Main Street
Saltonstall, [State] 99999
The project is legally phased (by convertible land option).
This opinion covers phase 1.
Final Opinion
COMMENT: The name of the project and its location including the zip code is required by Form 1037. Also whether or
not it is phased, the phase number, and whether this is a preliminary or final opinion are also required to be included in
the subject heading. We have assumed that all of the presale and construction requirements have been completed, the
project has been duly recorded, and the mortgages have been made ready for sale to FNMA. If this were to be a
preliminary opinion, the conditions for reaching final approval should be added at each paragraph where applicable
below.
*475 Ladies and Gentlemen:
I. You have requested the undersigned to provide certain legal services required for the referenced condominium project (the
“Project”). The undersigned understands that this opinion will be relied upon by the Federal National Mortgage Association
(“Fannie Mae”) in determining whether certain Fannie Mae requirements have been met in connection with Fannie Mae’s
acceptance of any unit loan in the project.
COMMENT: This is an exact quotation of the introductory paragraph of Form 1037.
The undersigned has examined certain documents of legal significance relating to the project including the following:
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A. The Declaration of Stonemason Village, Saltonstall [State] by Victor W. Xyz, Inc., a [State] corporation of Saltonstall
[State] dated ___, ______, 19__; and recorded in the Office of the Recorder of Deeds, on ________, 19__, at Vol. ____,
Page____. with the exhibits A-1, (Description); A-2 (table of Allocated Interests); A-4 (Plat); and A-4 (Plans) attached or
incorporated by reference. Plats and Plans are filed in the Office of the Recorder at File Nos: ___________.
COMMENT: In order to issue a final opinion, these documents which must be recorded, will have to have been
recorded. Form 1037 requires, as a minimum, the date of recording. Since there has been a certain level of presale
requirements imposed by the construction lender and consummated before the FNMA final application is submitted, it is
assumed that the documents have been recorded some time prior to the time that the project is ready for Fannie Mae
acceptance, and the recording information is available. In a preliminary opinion, the reference can be to the exhibits in
the Public Offering Statement, and indicated as “to be recorded.”
B. The Articles of Incorporation for Stonemason Village Association, Inc., the owners’ association of the Project,
(“Owners’ Association”); the Minutes of its Organization Meeting, and the Minutes of the First Meeting of the Executive
Board of the Owners’ Association.
COMMENT: Form 1037 only lists the articles of incorporation. Since, in order to be validly *476 incorporated, and to
validly undertake the duties of an Owners Association the corporation must be organized, and adopt the various
resolutions establishing the regime, we have added the organization meeting minutes here. Some attorneys have had
routine FNMA requirements adopted as resolutions by the Executive Board, rather than including them in the
Condominium Instruments. This makes them easier to amend, but does not give the lender adequate assurance of the
permanence of the provisions. It also does not satisfy the requirement of FNMA that the lender protective requirements
by only amendable by a vote of 67% of the unit owners, and a majority of eligible mortgagees. In Connecticut, lenders
have expected to find the FNMA protective provisions in Article XVIII of the Declaration. Thus they can be assured that
they will receive notice and opportunity to object to their amendment.
C. The Bylaws for the Owners’ Association adopted at the organization meeting of the Owners Association, and a part of
its corporate records. The Bylaws are not to be recorded.
COMMENT: Form 1037 requires a comment on whether or not the Bylaws are to be recorded. Since under §3-106 of the
Act, the Bylaws need not be recorded (See Commissioners’ Comment 1.) and in Stonemason Village (and under
Connecticut and Alaska practice,) we have chosen not to record them, some reference must be made as to the official
character of the Bylaws that have been examined.
D. The Public Offering Statement for Stonemason Village by Victor W. Xyz, Inc. dated ________, 19__, as amended
_____, 19__, and _______, 19___. With respect to the documents included in the Public Offering Statement, it is assumed
that except for the versions of the documents described above in subparagraphs A., B., and C., included therein, the other
documents included in the Public Offering Statement are accurate copies of those which have been duly executed, and
dated, and are in effect in accordance with their terms, without amendment.
COMMENT: In order to make the opinion, the attorney must refer to the budget, the management *477 contract, the
service and maintenance standards, the form resale disclosure, and, as the opinion is one of total compliance with the
Act, the Public Offering Statement itself. The actual, recorded and adopted instruments must be also referred to as to
compliance with law. If they depart significantly from the documents in the Public Offering Statement, there must have
been an amendment, or the disclosure may have been defective.
In order to avoid an audit of the documents included in the Public Offering Statement as to adoption and due execution,
where not referred to in the organization meetings, the above assumption is made, that the copies in the P. O. S. are
accurate.
E. An Insurance Policy from Gotrocks Insurance Company of Linwood, Utah, issued through the Laz-Boy Insurance
Agency of Saltonstall [State], dated ________, 19____, and effective through _________, 19___, policy number
4321-006578-88-435. No opinion is given as to compliance with Chapter 7 of the Project Standards of the Fannie Mae
Selling Guide, merely as to compliance with the requirement of the [State] Uniform Act.
COMMENT: The Fannie Mae Legal Requirements, Chapter 6 of its Project Standards of its Selling Guide (“FNMA
Legal Requirements”) do not require an opinion that the insurance provisions comply with its Chapter 7, merely that the
documents require that the insurance policies be consistent (Section 608.06). However, in order for the condominium to
comply with the Act, the proper insurance policies must be in place and examined. Act, §3-113. Article XXI of the
Declaration (not included in this article,) outlines the insurance requirement that are designed to comply both with the
Act and Fannie Mae requirements. Thus Article XXI must be used as the checklist to review the insurance policy to
assure compliance, and incidentally, probably compliance with Chapter 7. However, Chapter 7 includes a number of
judgment calls that are not the province of an attorney, and no opinion should be made as to such compliance.
F. Standard Form Purchase Agreement for a Condominium Unit in Stonemason Village, from Victor W. Xyz, Inc.
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*478 COMMENT: The purchase agreement includes some matters that are referred to in the opinion.
G. Other [Specify any amendment to the documents listed above or any other documents or materials upon which the
opinion is based.]
COMMENT: If local or state law requires any licensing for the establishment of the condominium, reference to such
license should be made. Only Virginia presently has adopted Article V of the Uniform Act, and requires licensing for the
sale of a Condominium. However, inter alia, New York, Florida, Arizona, California, Nevada, New Jersey, and
Michigan, all require some form of state licensing by an attorney general’s office or other consumer protection agency to
sell, and hence to form a condominium. Thus a reference to such license should be included here. In addition several
local municipalities have conversion licensing procedures, and a reference should thus be made. Several zoning
ordinances have different requirements for condominiums than for other multi-family projects. In those states that have
adopted a version of §1-106 of the Act, local zoning or building codes cannot discriminate against condominiums.
However only about a half of the states adopting the Act have adopted that section.
The undersigned is familiar with all laws, ordinances, regulations and other legal requirements which, as of the date the
Project was created, were applicable with respect to the establishment and administration of projects in the jurisdiction and
locality where the Project is located.
COMMENT: This is Form 1037 language. However, nothing in the following opinion provides to the lender and Fannie
Mae the opinion that the Project is in compliance with all of the laws listed above. No attorney with all of his or her
normal mental faculties would or could give such an opinion. Particularly the laws applicable with respect to
administration of projects include virtually the entire gamut of law itself including OSHA, environmental laws, civil
rights, and every other law going back to the Magna Carta of King John.
*479 You will note that the opinion speaks as of the date the Project was created. If this were a preliminary opinion
given before that date, it would speak as of the date of the opinion.
II. Based upon such examination, it is the opinion of the undersigned that the Declaration, Bylaws, Articles of Incorporation
and Organization Documents referred to above, (“Condominium Instruments”) comply with the requirements of Part V,
Project Standards, Chapter 6, Legal Requirements, (amended through the releases effective 8/01/88) of the Fannie Mae
Selling Guide (“Fannie Mae Legal Requirements”) with only the exceptions noted:
COMMENT: This introduction qualifies the FNMA language to limit the opinion to the Condominium Instruments and
Chapter 6 of the Project Standards. Be sure to insert the date of the latest release that your copy of the Guide
incorporates. FNMA issues releases periodically, and often the mortgage bankers are not operating with the latest
release. Do not rely on the last release in your files. It will inevitably be out of date. Releases are issued every two or
three months or so. The release of 8/1/88 contained significant changes to the FNMA Selling Guide, and entirely
changed the legal guidelines, and the typing of common interest communities. The model documents have attempted to
conform to the 8/1/88 release.
A. With respect to the establishment of Project and compliance of the Condominium Instruments as implemented in the
applicable provisions of the Public Offering Statement, therewith, all requirements of the [State] Uniform .... Act [citation]
(“Uniform Act”) have been complied with. [If applicable also reference local laws, ordinances and legal requirements
regarding the establishment of a condominium project and the compliance of the subject project documents.]
COMMENT: The first subparagraph of the opinion portion of Form 1037 merely requires a statement that all
requirements of the Act with respect to the Project have been complied with. It is our opinion that is overly broad. The
bracketed language recited above is from the Form 1037, and the limitation to establishment and compliance of the
documents *480 appears there. Thus we feel that it is appropriate to limit the opinion to the same categories. Your title
insurance company in other than Uniform Act states would want the same opinion. (In Uniform Act states, insubstantial
failure of the declaration to comply with the Act does not affect marketability and a title company can be much sloppier
in its assurance of marketability. Subsection 2-103 (d) of the Act.)
This provision was the only one required in the Form 1037 prior to the August 1, 1988 amendment. It is principally a
statement that the developer’s lawyer did not commit malpractice. If the documents had been reasonably drafted, the
developer could expect compliance with local law. No reference to the FNMA Guide was needed, and the opinion could
be given without reference to the Guide.
We have referred to the Public Offering Statement in this paragraph alone. The Public Offering Statement is also
occasionally referred to in the qualifications of the FNMA compliance paragraph below.
B. The Condominium Instruments comply with the requirements of Part V, Project Standards, Chapter 6, Legal
Requirements, of the Fannie Mae Selling Guide (amended through 8/1/88) except as otherwise specifically stated and
explained immediately below. Definitions of significant terms are found in the Declaration.
COMMENT: The August 1, 1988 provision of Form 1037 required that the opinion state that:
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“The documents of legal significance relating to the Project, as listed in the second paragraph of this letter comply with
the Fannie Mae legal requirement contained in the Fannie Mae Selling Guide, except as otherwise specifically stated and
explained immediately below.”
The term “legal requirements” was not defined or limited. Obviously the Selling Guide is loaded with “legal
requirements”. By limiting the opinion to Part V, Chapter 6, *481 the attorney can have a limited area to review and
opine to. Since Chapter 6 is entitled “Legal Requirements”, it is reasonable to assume that that chapter is what was
intended as the basis for the opinion. The introduction to Chapter 6 seems to bear this out.
The regional offices of FNMA seem to expect that this opinion will be qualified. One regional counsel was heard to say
that he would be suspicious of a legal opinion that was totally unqualified.
Since so many of the standards of Chapter 6 are not those that an attorney can opine upon, qualification is essential.
We thus go through the Chapter on a paragraph by paragraph basis, and provide qualifications and references to the
provisions of the Act and the Condominium Instruments that define our position.
The text of the opinion is self explanatory, and few comments are included. It must be read with the provisions of the
Fannie Mae Legal Requirements open. A copy of the current (8/1/88) Legal Requirements are attached as Appendix C.
They must be read with the remainder of the Selling Guide, and they may very well be obsolete. However, to evaluate
how the author treated each category, these provisions are useful.
The underlined references are to the sections in the 8/1/88 update to the Fannie Mae Legal Requirements. Document
references are to the Model Documents prepared by the author, and based upon the model documents of the Connecticut
Common Interest Ownership Manual. A sample Mortgagee Protective Clause is attached as Appendix B. Where
references are made to that Article XVIII, the appendix can be reviewed for those provisions. Reference is also made to
other articles of the model forms which are not attached. Your own documents should be made to conform to those
references. All references should be changed to conform to the drafter’s own documents. Many of the design and
management decisions were unique to the model project.
*482 Especially, the assignment of limited common element, and maintenance responsibility are unique to the model
project.
You can expect about twenty hours of review and analysis to create the first model opinion letter for your own project.
Obviously, once standard clauses are found, you can use the opinion as a form, and only differences need be found.
Section 601. In accordance with the requirements of Section Part 5, Project Standards, Chapter 6, Legal Requirements, of
the Fannie Mae Selling Guide, (“Fannie Mae Legal Requirements,”) Section 601, we have reviewed the Condominium
Instruments and the applicable state local law as set forth above and as limited above and are providing this opinion.
Pursuant to Section 301.01 A. of Chapter 3 of the Selling Guide, this firm is not an employee, principal, or officer of the
developer or sponsor of the Project, however, our firm does represent the developer in several legal matters including
preparation of the Condominium Instruments and the Public Offering Statement.
1) Pursuant to the following provisions of the declaration: Section 1.5; Section 1.18; Section 1.32; Article III; Section 4.2;
Article V; Article VII; as they may be amended from time to time pursuant to the Reservation of Development Rights in
Article VIII; Article XII; as Unit boundaries may be relocated between adjoining Units pursuant to Article XIV; Section
15.4; and Section 15.8, when read together with Exhibits A-3, the Plat and A-4, the Plans, together provide legal
description of the Units, Common Elements and Limited Common Elements. This description complies with the Act, and
practice in [State], no opinion is given as to its clarity;
2) Article VI, with respect to created Units, Limited Common Elements and Common Elements; Article VIII, with respect
to responsibility of the Declarant for Development Rights Area; Section 13.3; Sections 19.1 and 19.2; and with respect to
damage to or destruction of the property, Article XXIII of the Declaration; read together, provide for the allocation of
maintenance and repair responsibilities;
3) Article XV of the Declaration provides a mechanism for amending the Declaration including the plats and plans
attached, and Article XVI of the Declaration provides a mechanism for amending the Bylaws. The Articles of
Incorporation are amendable in accordance with the Bylaws.
*483 4) Section 1.2; and Article IX of the Declaration; provide for an allocation of owners voting rights and general
allocation of assessments; Article XIX provides for assessment and collection of common expenses some in accordance
with the allocated interest and some with respect to expenses attributable to fewer than all Units. Section 25.2 authorizes
the Executive Board to levy fines and additional charges as common expense assessments; and the Declaration Schedule
8-2 allocates the allocated interest with respect to the first phase and all when read together provide for an allocation of
common expenses. Whether such allocations are equitable is not a legal matter as to which it is appropriate for us to
provide an opinion. It must be pointed out that pursuant to Subsection 2-107 (b) of the Act, the allocations of the allocated
interests may not discriminate in favor of the Units owned by the Declarant or an affiliate of the Declarant. The allocations
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do not so discriminate.
Section 601.01. Section 18.6 of the Declaration provides that the Association must maintain current copies of the
Declaration, Bylaws, Rules, books, records, and financial statements. The Association is required to permit any Eligible
Mortgagee or Eligible Insurer or other first mortgagee on Units to inspect the books and records of the Association during
the normal business hours.
Section 18.7 of the Declaration, provides for the provision of financial statements to an Eligible Mortgagee or Eligible
Insurer. The Project does not consist of fifty or more Units, however, if the development rights are exercised to create more
than fifty Units, the Owners Association must provide an audited statement for the preceding fiscal year if an Eligible
Mortgagee or Eligible Insurer submits a written request for it. When the Project consists of fewer than fifty Units and there
is no audited statement available, any such mortgage holder or insurer is allowed to have an audited statement prepared at
its own expense. However, the availability of such an audited or certified statement is available only to Eligible
Mortgagees or Eligible Insurers. The submission of a written statement to the Association by any qualified mortgagee or
insurer will make them Eligible Mortgagee or Eligible Insurers and, thus, any holder, insurer or guarantor of a first
mortgage has a right thereunder.
COMMENT: This paragraph assumes that the phase receiving approval has less than fifty units, but will expand to over
fifty units. If this is not the fact, the paragraph will have to change accordingly.
*484 Section 601.02. Pursuant to the discussion above, Project documents give the Unit Owners the right to amend the
Project documents, the Declaration may be amended by a vote of the Unit Owners, the Bylaws by the Executive Board.
Pursuant to Article XVIII of the Declaration, specified percentages of eligible mortgage holders defined as “Eligible
Mortgagees” (which definition conforms to the requirements of this section,) have the right to join in decision making
about certain amendments to the project documents.
No opinion is given as to whether or not the following amendments are all of the amendments that might be of a material
nature. However, those amendments listed in Section 601.02 of the Fannie Mae Legal Requirements, considered as
material would require an amendment to the Declaration as provided. Certain items i.e. the increase or decrease in Special
Declarant Rights, increase in the number of Units, the changes in the boundaries of a Unit, the changes in the Allocated
Interest of a Unit or changes in the uses to which a Unit is restricted, may not be amended without the unanimous consent
of the Unit Owners pursuant to Section 15.4 of the Declaration. In addition other amendments i.e. those that may be
executed by the Declarant’s exercise of his Development Rights or by the conveyance of easements and licenses pursuant
to Article XI of the Declaration or with respect to relocation of boundaries between adjoining Units pursuant to Section
14.1 of the Declaration. All other amendments require a vote of 67% of the votes of the Unit Owners pursuant to Section
15.1 of the Declaration. In addition, approval of the actions listed in Section 601.02 of the Fannie Mae Legal Requirements
must be obtained by Eligible Mortgagees who represent at least 51% of the votes of the Association with the following
exceptions: a) with respect to consent for reallocation of interest in the Common Elements or Limited Common Elements,
when Limited Common Elements are reallocated by agreement between the Unit Owners and only those Unit Owners and
only the Eligible Mortgagees holding Security Interest in such Units need approve such action; b) when there is a
redefinition of a boundary of adjoining Units, or c) when a Unit is being subdivided, then only those Unit Owners and
Eligible Mortgagees holding Security Interest need approve such action.
In addition, pursuant to Section 18.4(b) of the Declaration, when Unit Owners are considering termination of the legal
status of the Project for reasons other than substantial destruction or condemnation of property, consent of Eligible
Mortgagees representing at least 67% of the *485 Eligible Mortgagees is required pursuant to Section 15.4(d) of the
Declaration.
Under Section 18.4 (d) of the Declaration, the failure of an Eligible Mortgagee to respond within thirty (30) days to any
written request of the Association, delivered by certified or registered mail “return receipt requested”, for approval of an
addition or amendment to the documents or wherever mortgagee or insurer approval is required, shall constitute an implied
approval of the addition or amendment or consent. By virtue of Sections 1.13 and 1.14 of the Declaration, Definitions of
“Eligible Insurer” and “Eligible Mortgagee” are those holders of a first Security Interest in a Unit which have notified the
Association in writing of its name and address that holds a first Security Interest in a Unit. The documents do not provide
that if a notice is other than in writing, that the mortgage holder thereupon becomes an “Eligible Mortgagee”.
The Documents do not require the establishment of professional management.
COMMENT: The FNMA requirement is that if the project documents or an eligible mortgagee requires professional
management, there be a vote of 67% of the unit owners and 51% of the eligible mortgagees to amend the documents to
decide to establish self management. I do not think that is what FNMA meant, since the model documents do not require
professional management in the first place. It seems that FNMA wants the unit owners and the mortgagees to participate
in a decision to terminate professional management. But that is not what FNMA said.
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Any provisions that expressly benefit mortgage holders, insurers, or guarantors must be amendable only by at least 67%
of the unit owners and 51% of the eligible mortgagees. Several provisions in the legal requirements, i.e. section 608
require certain provisions in the bylaws. The bylaws are amendable by a vote of the executive board. Section 606.02
requires a working capital fund of two months’ assessments. Section 608.05 requires that the association maintain
adequate reserves. These provisions are also in the bylaws, and are amendable by the *486 executive board. However,
these provisions are not expressly for the benefit of mortgage holders, etc.
Section 602. The Project is not a legally expandable project as defined by expansion through phasing or staging through
incremental development by addition of land.
COMMENT: FNMA states that it will consider accepting on an individual basis flexible projects which are expandable
in a manner such as the model. However no standards for such acceptance are given, and the flexing of the model
follows the standards of adding phases as provided in the legal requirements. Thus no waiver is requested.
However, the Project is phased pursuant to Development Rights reserved in Article VIII of the Declaration as follows:
The developer has reserved the right by amendment to create Units, Common Elements and Limited Common Elements
and the location shown as “Development Rights Reserved in this Area” on the Plats and Plans.
This right falls within the definition of “Convertible Real Estate” under Section 602 of the Fannie Mae Legal
Requirements. There is no right for withdrawal of real estate other than the right to withdraw and grant easements to public
utility companies and to convey utility lines, pipes, wires, ducts, conduits and facilities for the purposes of providing utility
and other services to improvements to be constructed on the land. No other right to withdraw real estate or subdivide Units
has been provided.
The provisions for the exercise of the Development Rights for Convertible Real Estate satisfies the requirements of
Section 602 of the Fannie Mae Legal Requirements for a legally expandable project in that:
The area wherein the Convertible Real Estate Rights may be exercised has been legally described on Exhibit A-3 and
shown as “Development Rights Reserved in this Area”. The maximum number of Units that may be added is described in
Section 8.2(b) and (c) of the Declaration, and in this Declaration not more than nine (9) additional Units may be created
and not more than five (5) garage and four (4) carports as Limited Common Elements may be built. The time limit within
which the Convertible Rights may be exercised *487 by the Declarant is limited to seven (7) years after the recording of
the additional Declaration pursuant to Section 8.2(a).
COMMENT: Query whether a time limit for expansion in excess of seven years will require a waiver. The standard is
“usually limited to seven years...” Thus a limit in excess of seven years may be unusual pursuant to FNMA, but not a
violation.
Formulas for the allocation of interests for the Units to be created within the convertible land with respect to the undivided
interest in the Common Elements and the liability for the common expenses are based upon the relative floor area of each
Unit and with respect to votes each Unit shall have one equal vote. These provisions are found in Section 9.2 of the
Declaration. Pursuant to Subsection 2-101(b) of the Uniform Act, all structural components and mechanical systems of all
buildings containing or comprising any Units created by an amendment to the Declaration adding Units must be
substantially completed in accordance with the plans as evidenced by a recorded certificate. All improvements need not be
completed. Since all Unit Owners in new phases share in the undivided interest of the Project’s total common areas, there
is no statement of reciprocal easements for specified common areas in the various phases. However, the Declarant has
reserved the right to construct underground utility lines, pipes, wires, ducts, conduits and facilities across the community
for the purpose of serving land designated as “Development Rights Reserved in this Area” on the plat. In addition, the
Declarant is reserved the right to withdraw such easements and convey them to public utility companies as described
above. The document for the exercise of development rights that will be recorded pursuant to Section 2-110 of the Uniform
Act, the amendment to the Declaration must assign an identifying number to each new Unit created and, except in the case
of subdivision of Units, reallocate the Allocated Interest among the Units. The amendment must describe any Common
Elements and Limited Common Elements created, in the case of Limited Common Element may designate the Unit to
which he is allocated to the extent required by Section 2-108 of the Act (Limited Common Elements). A sample of the
annexation document is included in the Public Offering Statement as Exhibit A-6. Expansion has not been provided by
merger of legally separate projects. Pursuant to Section 8.2(d) of the Declaration, Quality of Construction, any buildings
and improvements to be created in the property shall be consistent with the quality of those constructed pursuant to the
Declaration as initially recorded.
*488 Section 603. The Unit Owner’s interest in the Unit is in fee simple. The Project does not involve a leasehold estate.
Each Unit Owner’s estate consists of a defined space in a building as described above (the Unit), an undivided interest in
the Common Elements and the right to use Limited Common Elements and other easements. The criteria for the allocation
of the Unit Owner’s undivided interest in the Common Elements described above, no opinion is given as to whether or not
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this method is an equitable or reasonable basis. However, in this instance the allocations of the percentage interest are
proportioned to the Unit’s relative size excluding basement areas. Definitions described under the description under
Section 601 above provide a clear definition as the component elements of the Unit estate - the Unit, the interest in the
Common Elements and all Limited Common Elements, except for parking spaces shown on the plat which may be
subsequently allocated as Limited Common Elements by the Declarant pursuant to Subsection 8.1(b) in Article XII the
Declaration. Certain significant Limited Common Elements are identified in the legal plat or plan Exhibits A-3 and A-4 to
the Declaration and are assigned to the Units by the plat or plan or the Declaration. No opinion is given as to whether or
not these constitute “all significant limited common areas” as required by the Fannie Mae Legal Requirements. Subsection
2-108(c) and Subdivision 2-105(a)(7) of the Uniform Act allow the Declaration to provide for subsequent allocation as
Limited Common Elements certain portions of real property not subject to Development Rights. Subdivision 2-105(a) (7)
of the Act requires that a description of any subsequently allocated property included in the Declaration and Article XII of
the Declaration sets out the procedure to be followed in making the parking spaces Limited Common Elements. Pursuant to
Subdivision 2-109(b) (10) of the Act, the location and dimensions of the parking spaces which are to be Limited Common
Elements need not be shown on the plans and those shown on the plans are merely schematic and numbered.
In general, and subject to the above, the description of each part of the Project with respect to ownership and responsibility
from maintenance and repair are set out, except for those Limited Common Elements described in Article V Section (a)
and Section (b) of the Declaration. In addition, Article V describes specific areas which are Limited Common Elements
which are not necessarily accurately depicted on the plats or plans. Pursuant to Section 6.3 of the Declaration, certain
Limited Common Elements have portions of maintenance repair and replacement assigned to the Unit Owners, portions
assigned to the Common Elements. Specifically, any common expense associated with the *489 maintenance, repair,
replacement, of heat exchanges, heater outlets, enclosures and mechanical attachments are assessed against the Units or
Units which the Limited Common Element is assigned. Common Expenses associated with the maintenance, repair or
replacement of components and elements attached to, planted on, or part of, yards, patios, decks, exterior surfaces, trim,
siding, doors, windows and elevators will be assessed against the Unit or Units to which the Limited Common Elements
assigned. If any such Limited Common Element is assigned to more than one Unit, the common expense allocated to the
Limited Common Elements are assessed equally among the Units to which they are assigned. Common expenses
associated with the maintenance, repair or replacement of the chimney serving unit 1-9 is assessed against the Unit Owner
1-9. Common expenses associated with the cleaning, maintenance, repair or replacement of all the Limited Common
Elements is assessed against the Units in accordance with their allocated interest in the common expenses. Each Unit
Owner is responsible for removing, leaves, debris from all patios which are Limited Common Elements.
If any such Limited Common Element is appurtenant to two or more Units, the owners of those Units will be jointly
responsible for such removal. Common areas, elements and facilities are not separately owned or held in a leasehold estate.
[Alternative A - if your statute provides for easements for encroachments under the alternative language of §2-114 of the
Uniform Act then the following language should be included:]
Pursuant to §2-114 of the Act, to the extent that any Unit or Common Element encroaches upon each other, a valid
easement for the encroachment exists.
The easement does not relieve the Unit Owner of liability in the case of his willful misconduct nor relieve it declared under
the person of liability for failure to adhere to any plats or plans.
[Alternative B. If your statute provides for the alternative of the Uniform Act §2-114, Monuments As Boundaries, the
following statements should be included: ]
Construction, reconstruction, repair, shifting, settlement or other movement of a portion which results in an encroachment
as a common area in the Unit or the Unit on the common areas does not create a valid easement. However, pursuant to
§2-114 of the Uniform Act existing physical boundaries of a Unit or the physical boundaries of the Unit *490 be
constructed in substantial accordance with the description contained in the original Declaration or its legal boundaries,
rather than the boundaries derived from a description contained in the original Declaration, regardless of vertical or lateral
movement of the building of minor variance between those boundaries and the boundaries derived from the description
contained in the original Declaration. This section does not relieve the Unit Owner of liability in case of his willful
misconduct or leave it declared or any other person of liability for failure to adhere to any plats and plans.
COMMENT: If your statute uses monuments as boundaries, rather than easements for shifting boundaries, you will
require a waiver of the last paragraph of section 604.
The Declaration provides or no other limits to the extent of such shifting of boundaries.
Section 605. With respect to condemnation, §1-107 of the Uniform Act provides for procedures for the handling of the
losses and proceeds from condemnation or eminent domain proceedings. Section 1.31 of the Declaration provides for the
establishment of a trustee for the receipt of condemnation and other awards. Pursuant to Section 18.10 of the Declaration
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any eligible mortgagee may require that the proceeds of condemnation be payable to a trustee so established. Upon request
the trustee may be required to be a corporate trustee. Unless otherwise required, the members of the executive board, acting
by a majority vote through the president, may act as trustee. Pursuant to Section 25.2(f) of the Declaration, the executive
board acting in behalf of the Association may institute, defend or intervene in litigation on behalf of the Association or two
or more Unit Owners of matters affecting the Common Interest Community. Therefore the Association is authorized to
represent the Unit Owners in proceedings, negotiations, settlements and agreements involving two or more Unit Owners.
However, if a condemnation involves a single Unit Owner and that Unit Owner will be represented by himself. With
respect to damage or destruction of the property Article XXIII of the Declaration, provides for procedures for the handling
of losses and proceeds.
In brief any portion of the Common Interest Community for which insurance is required must be repaired or replaced
promptly by the association unless the Common Interest community is terminated, replacement would be illegal or eighty
percent of the Unit Owners and the eligible mortgagees vote not to restore. With respect to termination *491 and
liquidation provisions of § 2-118 of the Uniform Act prevail. Distribution of funds in connection with the termination of
the Project is to be made pursuant to Section 2-118(j) unless the Units or limited Common Elements are destroyed prior to
the termination, To the extent that allocation of the fair market value can be made, the respected interest of the Unit
Owners are the fair market values of the Units immediately before termination and liquidation established by appraisal. If
such determination cannot be made the interests are in proportion to the respective Common Element Interest before
termination.
Section 606. Pursuant to Section 8.4 of the Declaration the Declarant reserved certain “special Declarant rights” as follows:
(a) to complete improvements indicated on the plats and plans filed with the Declaration; (b) to exercise development
rights reserved in the Declaration as described above; (c) to convert Common Elements into Units and Limited Common
Elements, (d) to withdraw utility rights of way and to allocate not more than eighteen of the parking spaces as Limited
Common Elements; (d) to maintain sales offices, management offices, signs advertising the Common Interest Community
models; (e) to use easements through the Common Elements for the purpose of making improvements within the Common
Interest Community; and (f) to appoint or remove an officer of the Association Executive Board member during a period of
Declarant control. Except for the above special declarant rights, the Declarant does not retain an ownership interest or have
any other rights in the facilities or Common Elements related to the property. The amenities and facilities, including the
parking and recreation facilities, are owned by the Unit Owners under the control of the Association and are not subject to
a lease between the Unit Owners and another party. No opinion is given as to whether or not these rights are “reasonable”
as required by Section 606 of the Fannie Mae Legal Requirements.
COMMENT: The committee felt that this did not require a waiver, although the rights reserved were in excess of simply
marketing and easements for completion. These rights are permitted by a well conceived statute, and could be considered
“reasonable”.
Section 606.01. The Project documents do not require professional management. However, pursuant to the Section 25.2 of
the Declaration, the Executive Board is empowered to hire, discharge managing agents and under Resolution 16 of the
initial organization meeting of the Association, Able Management Company, Inc. is designated as the manager. A *492
management contract, copy of which is attached in the Public Offering Statement has been executed. Able Management is
an affiliate of the Declarant. Management contract provides for termination without payment of any penalty and upon an
advanced notice of ninety days.
COMMENT: Note, if the project documents do not require professional management, it would appear that the
self-dealing, non-cancellable management contract with the developer would be permitted. That clearly is not what was
meant.
Section 606.02. Pursuant to Paragraph 10 of the Standard Purchase Agreement with each purchaser, each purchaser agrees
to pay at closing an amount equal to two months of regularly budgeted common expense assessments based upon the initial
monthly common expense assessment for which a particular Unit shown in the Public Offering Statement. The funds are to
be held as a capital contribution for the Association and may not be refunded to the purchaser. Pursuant to Section 8.5 of
the Bylaws a working capital fund is to be established in the amount of two months regularly budgeted initial common
expense assessments for each unit. Any amounts paid into this fund are not to be considered as an advance payments of
assessments. Each Unit share the working capital fund may be collected by the Declarant at the of the sale the Unit is
closed or the termination of declarant control pursuant to Section 8.9 of the Declaration, if earlier. Until control of the
Project is transferred, the working capital shall be deposited in a segregated fund without interest to the Association. While
the Declarant is in control of the Association, it cannot use any of the working capital funds to defray its expenses, reserve
contributions, or construction costs or make up budget deficits.
Section 607. Pursuant to Section 8.9 of the Declaration and Subsection 3-103(d) - (g) of the Uniform Act, Declarant control
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during which a Declarant or persons designated by the Declarant may appoint and remove officers and members of the
executive board terminates no later than the earlier of: (a) 60 days after conveyance of 75% of the Units may be created to
Unit Owners other than the Declarant; (b) two years after all Declarants have ceased to offer Units for sale in the course
business; (c) two years after any right to add new Units was last exercised; or (d) five years after the first Unit is conveyed
to a Unit Owner other than a Declarant. It is noted that this Project, although not expandable, is “flexible” pursuant to
development rights described above. Section 607 of the Fannie Mae Legal Requirements, permits the five year *493
limitation period as this Project is not a large development and as time limits have not been extended.
Section 608. The Bylaws provide for extensive details as to the ability of the Unit Owners to govern the Project. No
opinion is given as to whether such detail is sufficient to govern the Project successfully. The Bylaws provide provisions
for the election and removal of officers and directors. No opinion is given as to whether or not these provisions are
adequate. As described above voting rights are allocated equally to each Unit. On certain matters differing percentages of
the Unit Owners approval are required for certain matters. No opinion can be given as to which particular matters the
Fanny Mae legal requirements are referring or whether or not the differing percentages required, except as described
above, are appropriate.
Section 608.01. The Executive Board of the Association has responsibility for levying and collecting general and special
assessments for common expenses pursuant to Article XIX of the Declaration, and the Association has the power to levy
and collect general and special assessments for common expenses. Pursuant to Subsection 25.2(c) of the Declaration, the
executive board, acting on behalf of the Association may collect assessments for the common expenses for the Unit
Owners. There is no restriction on increases of assessments, other than the fact that the Association must operate on a
non-profit basis. The assessments are allocated proportionate to each Unit Owner’s Estate’s Interest in Common Expenses
relative to size as described above. Pursuant to Section 19.1 of the Declaration all common expenses are assessed against
all Units in accordance with a percentage interest in the common expenses as shown on Schedule A-2 to this Declaration.
Section 19.10 of the Declaration provides that the common expense assessment shall begin on the first day of the month
which conveyance of the first Unit to a Unit Owner other than a Declarant occurs.
A reduced assessment may not be allocated to unsold Units provided that they have been created, and the first Unit is sold.
Section 608.02. The Association has a lien on a Unit for any assessments or fines due from the time the assessment or fine
becomes due. The lien is prior to all other liens and encumbrances on the Unit except those recorded before the recordation
of the Declaration, a first security interest on a Unit recorded before the date which the assessment sought to be enforced
becomes delinquent and liens for real estate taxes and governmental assessments. A *494 lien is also prior to all security
interests to the extent of the common expense assessments based on the periodic budget adopted by the Association which
assessments would have become due in the absence of acceleration during the six months immediately proceeding
institution of an action to enforce either the Association’s lien or security interest. This limited priority is pursuant to the
provisions of the Uniform Act.
If a holder of a first security interest in the Unit forecloses the security interest a purchaser at the foreclosure sale is not
liable for any unpaid assessment against that Unit which become due before the sale other than the assessment which are
prior to the security interest described above. Any unpaid assessments not satisfied from those proceeds of the sale become
common expenses collectable from all of the Unit Owners including the purchaser. This is pursuant to Subsection 19.4(j)
of the Declaration.
Section 19.8 of the Declaration requires common expense assessments to be due and payable monthly as required for those
jurisdictions providing for priority over the first mortgage lien. The undersigned is not aware of the imposition of other
specific requirements by FNMA in the instance of such special priority.
Pursuant to Section 18.4(c) of the Declaration the Association may not change the period for collection of regularly
budgeted common expenses to other than monthly without the consent of all eligible mortgagees.
Section 608.03. The Declaration provides remedies for Unit Owner’s failure to pay assessments levied by the Association
as follows pursuant to its Section 19.4. As described above, the Association has a lien for assessments levied against the
Units including fees, charges, late charges, fines and interests. Recording of the Declaration constitutes record notice and
perfection of lien. Any judgment or decree in an action shall include costs and reasonable attorneys fees for the prevailing
party. Any judgment or decree in an action is enforceable by execution under the state’s statute on judgment executions. A
receiver may be appointed to collect sums due from the Unit Owner during the pendency of an action.
Each assessment against the Unit is the personal obligation of the person who owns the Unit and the lien runs with the title
whether or not the successors agree to assume the obligation. However it would appear that the obligation is not the
personal obligation of successors.
*495 Section 608.04. Section 6.4 of the Declaration, provides that any person authorized by the executive board has the
right of access to all portions of the property for the purpose of performing emergency repairs and to do other work
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reasonably necessary for the proper maintenance of the Common Interest Community and for other purposes of performing
installations, alterations and repairs, including repairing and replacing utility meters and related pipes, wires and
equipment, provided requests for entry are made in advance, and such entry is at the time is reasonably convenient to the
effected Unit Owner. In a case of emergency, no request or notice is required. Such right of entry shall be immediate and
with such force as is reasonably necessary to gain entrance whether or not the Unit Owner is present at the time. No
opinion is given as to whether or not this is a reasonable right of entry. Subsection 25.2(k) grants the executive board the
power to grant easements for any period of time including permanent easements and to grant leases and licenses and
concessions for no more than one year across the Common Elements. Thus the Association has the right to grant permits,
licenses and easements over the common areas, for utilities, roads and other purposes necessary for the proper operation
the Project.
Section 608.05. Pursuant to Section 8.6 of the Bylaws as a part of the adoption of the regular budget pursuant to Section
19.5 and 19.6 of the Declaration, the executive board shall include an amount, which in its reasonable business judgment,
will establish and maintain an adequate reserve fund for replacement of improvements and the Common Elements and
those Limited Common Elements that it is obligated to maintain. The regular budget requires that it be collected out of the
regular assessments for common expenses. No opinion is given as to whether or not the reasonable business judgment of
the executive board will in fact generate “adequate” reserves.
Section 608.06. Article XXII of the Declaration requires the Owner’s Association to maintain hazard and flood insurance,
liability insurance and fidelity bond coverage. Article XXII is approximately consistent with the requirements of Chapter 7
of the Project standards of the Fannie Mae guide. However, we give no opinion with respect to the specific requirements of
Part 5, Chapter 7 of the Fannie Mae selling guide and we give no opinion as the provisions of the insurance policy and
fidelity bonds actually acquired by the Unit Owner’s Association.
Section 608.07. Subsection 25.2(f) of the Declaration, grants the executive board acting on behalf of the Owner’s
Association the power to institute or defend litigation or *496 administrative proceedings or seek injunctive relief for
violation of the Association Declaration, Bylaws or rules in the Association’s name on behalf of the Association or two or
more Unit Owner’s in matters affecting the Common Interest Community. §4-117 of the Uniform Act gives the power to
any person or class of persons adversely affected by failure to comply with any provision of the Act or any provision of the
Declaration of Bylaws to have a claim for appropriate relief. Punitive damages may be awarded for willful failure to
comply with the Act. A court in an appropriate case may also award reasonable attorneys’ fees.
Section 608.08. The documents do not reserve to the Project developer, the sponsor or the Owner’s Association right to use
summary abatement or similar means to enforce restrictions against use of property within the Unit.
Section 609. As described above all Units which are created are subject to all the rights and duties assigned to Unit
Owner’s in the Project documents. These rights and duties are those of the unsold Units of the Declarant as well.
Section 609.01. Because each Unit Owner has an undivided interest in the Common Elements of the Project, each Unit
Owner has a right of egress and ingress across the Common Elements to such Unit or to any portion of the Project which
the Unit Owner has a right to enter, subject only to reasonable restrictions made by the Unit Owner’s Association and
designations of limited uses for Common Elements, Limited Common Elements made by Unit Owner’s Association or a
Declarant in the Declaration. Pursuant to the Act, Subsection 2-107(f), any purported conveyance, encumbrance, judicial
sale, or other voluntary or involuntary transfer of an undivided interest in the common elements made without the unit to
which that interest is allocated is void.
Section 609.02. The only restriction appearing on the Unit Owner’s right to sell, transfer, convey his or her Unit appears in
Section 10.3 of the Declaration. A Unit may not be conveyed pursuant to a time sharing plan nor may a Unit be leased or
rented for a term of less than 60 days. All leases must be in writing and subject to the requirements of the documents in the
Association. All leases of the Unit must include a provision that the tenant will recognize and attorn to the Association as
landlord solely for the purpose of having the power to enforce a violation. The provisions of the documents against the
tenant provide the Association gives a landlord notice of its intent to so enforce at a reasonable opportunity to cure the
violation directly prior *497 to commencement of the enforcement action. The Unit Owner’s Association is not granted a
right of first refusal to purchase the Unit.
Section 609.03. The restrictions on leases and rental agreements is described above under Section 609.02, above.
Section 609.04. The Project documents do not restrict the Unit Owner’s right to mortgage his or her Unit. In addition, the
Project documents do not limit the Unit Owner’s financing options by requiring the use of a specific lending institution or
particular type of lender.
Section 610. Section 18.3 of the Declaration provides that the Association shall give proper written notice to each Eligible
Mortgagee and Eligible Insurer of (a) any condemnation or casualty loss which effects a material portion of the Common
interest community or any Unit in which there is a first security interest held insured a guaranty by such Eligible
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Mortgagee or Eligible Insurers applicable; (b) Any delinquency in the payment of common expense assessments owed by a
Unit Owner whose Unit is subject to a first security interest held, insured, or guaranteed, by such Eligible Mortgagee or
Eligible Insurer, as applicable which remains uncured for a period of sixty days; (c) any lapse, cancellation or material
modification of any insurance policy or fidelity bond maintained by the Association; (d) any proposed action which will
require the consent specified percentage of Eligible Mortgagees or specified in Section 18.4 of the Declaration. Pursuant to
Section 1.13 and 1.14 of the Declaration, Eligible Insurers and Eligible Mortgagees are defined as those insurers or
guarantors of a first security interest or the holders of the first security interest which have notified the Association in
writing of each of their names, addresses and that they hold the first security interest in a Unit, and the Unit number and
address of the Unit on which it has the security interest or guarantees for insurers the mortgage.
Section 611. The condominium Project is not located in an area that has passed inclusionary zoning restrictions as defined
in the legal requirements.
Section 612. - 617. The Project is not a cooperative.
(c) The documents do not provide for the amenities or facilities including any recreational or parking facility related to or
associated with the Project, to be leased to the Owners Association or Unit Owners (other than by individual leases between
Unit Owners for individual parking spaces). None of such *498 amenities or facilities will be subject to any restriction or
reservation in favor of the Developer or Declarant of the Project or any affiliate of such Developer or Declarant by virtue of
the Project documents except for marketing purposes during construction. In addition, the Declarant has reserved certain
Special Declarant Rights described above including the rights:
(i) to complete the improvements indicated on the plats and plans filed with the Declaration;
(ii) to exercise Development Rights reserved in the Declaration;
(iii) to maintain sales offices, managers offices, signs advertising the Common Interest Community, models;
(iv) to use easements for the Common Elements for the purpose of making improvements within the Common Interest
Community; and
(v) to appoint or remove an officer of the Association or an Executive Board member during a period of declaring control
subject to the limitations of the Act and Section 8.9 of the Declaration, as described above.
COMMENT: The last sentence beginning “In addition...” is necessary in Uniform Act States. These are reservations and
restrictions given to the declarant in excess of those required for marketing. However, Section 606 of the Legal
Requirements permits the sponsor to retain “reasonable rights ... including rights to maintain facilities for marketing unit
estates, and have easements over the common areas so that improvements can be completed or repaired.” It also permits
voting rights in unsold units. It would appear that these rights are not exclusive, as long as they are “reasonable,” in spite
of the language of the form.
(d) The Project and the Project Units are not subject to any “Master” project documents or Owners Association, or any
similar entity to which assessments are paid. The Unit Owners will not pay assessments to more than one Association, either
directly or through the primary Owners Association.
COMMENT: If a Master Association is contemplated, you will have to opine that the master association complies with
the Fannie Mae Legal Guidelines where appropriate.
*499 The foregoing opinions are for an exclusive reliance of you and Fannie Mae; however, they may be made available for
informational purposes to, but not for the reliance of, successors and assigns of Fannie Mae. These opinions are given as of
the date of this letter without qualification * except as follows. This opinion is qualified in that the undersigned relied on
copies of documents which it had no reason to believe were not accurate, without further certifications of authenticity and
authority. To the extent enforceability was applicable to such opinions it is limited by rules of insolvency, bankruptcy law
and other provisions of law and equity limiting such enforceability. It is assumed that all documents referred to above were
duly authorized, executed, acknowledged, delivered, and appropriately recorded where required and that all officers
signatures were authentic and duly authorized. Certain professional opinions and certifications such as those of architects and
engineers have been relied upon. No independent opinion with respect to title is given, relying wholly on the issuance of title
insurance policies in the form attached. However, nothing has come to the attention of the undersigned that would indicate
that the documents and instruments reviewed were other than as they were purported to be.
COMMENT: The provisions following the asterisk (*) are those added to make the opinion not misleading, and to
qualify the level of diligence undertaken with respect to the opinion. An unqualified opinion would take an
unconscionable amount of due diligence. These assumptions and qualifications are often found in borrowers’ counsel
opinions to mortgage lenders. Pursuant to a recent (March, 1988) opinion of the Rhode Island Lawyers’ Ethics
Committee of its Supreme Court, a lawyer who signed an unqualified opinion of enforceability and authority required by
a lender under a coercive atmosphere, i.e. “sign or your client will not get his money,” would be committing a breach of
ethics, in that he was not providing his client with undivided loyalty.
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Respectfully Submitted
[FIRM]
By________________________
Signature
cc: Declarant
*500 COMMENT: Since this is an opinion being given to a third party concerning the affairs of a client, there must be a
waiver of confidentiality, and the obligation to diligently pursue the interests of the client as required by the ethical rules.
The client should review and pass on the opinion before it is forwarded, for it may include items requiring waivers, or
elements of non-compliance which will prejudice the interests of the declarant.
*501 PROPOSED LANGUAGE FOR EXCEPTIONS TO FORM 1054, WARRANTY OF PROJECT LEGAL
DOCUMENTS:
The following language should be inserted into the form 1054 following the phrase: “Specific exceptions to above
requirements: (delete “none”) Yes, noted below or attached.”
The following exceptions are taken from the attorney’s opinion of [name of firm] attached, and all of the above conclusions
are defined and limited by the qualifications, explanations and limitations contained therein.
1. Selling Guide, Part V, Chapter 6, Legal Requirements, Section 601.02 Section 601.02 requires certain amendments to be
approvable by at least 67ercent of the votes of the unit owners and 51% of the votes of the Eligible Mortgagees. The
following do not require such approval: i.e. those that may be executed by the Declarant’s exercise of his Development
Rights or by the conveyance of easements and licenses pursuant to Article XI of the Declaration or with respect to relocation
of boundaries between adjoining Units pursuant to Section 14.1 of the Declaration. In addition, there are the following other
exceptions: a) with respect to consent for reallocation of interest in the Common Elements or Limited Common Elements,
when Limited Common Elements are reallocated by agreement between the Unit Owners and only those Unit Owners and
only the Eligible Mortgagees holding Security Interest in such Units need approve such action; b) when there is a redefinition
or relocation of a boundary of adjoining Units, or c) when a Unit is being subdivided, then only those Unit Owners and
Eligible Mortgagees holding Security Interest need approve such action.
2. Section 604 of the Legal Requirements requires that expenses of maintenance of the limited common areas be the
responsibility of the association. Pursuant to Section 6.3 of the Declaration, certain Limited Common Elements have portions
of maintenance repair and replacement assigned to the Unit Owners, portions assigned to the Association. Specifically, any
common expense associated with the maintenance, repair, replacement, of heat exchanges, heater outlets, enclosures and
mechanical attachments are assessed against the Unit or Units which the Limited Common Element is assigned. Common
Expenses associated with the maintenance, repair or replacement of components and elements attached to, planted on, or part
of, yards, patios, decks, exterior surfaces, trim, siding, doors, windows and elevators will be assessed against the Unit or
Units to which the Limited Common Elements are assigned. If any such Limited Common Element is assigned to more than
one Unit, the common expense allocated to the Limited Common Elements are assessed equally among the Units to which
they are assigned. Common expenses associated with the maintenance, repair or replacement of the *502 chimney serving
unit 1-9 is assessed against the Unit Owner 1-9. Common expenses associated with the cleaning, maintenance, repair or
replacement of all the Limited Common Elements is assessed against the Units in accordance with their allocated interest in
the common expenses. Each Unit Owner is responsible for removing, leaves, snow and debris from all patios which are
Limited Common Elements.
3. Section 604 of the Part V of the Selling Guide, requires that there be a valid easement for shifting of boundaries of Units
and common areas. In Stonemason Village construction, reconstruction, repair, shifting, settlement or other movement of a
portion which results in an encroachment of a common area into the Unit or the Unit on the common areas does not create a
valid easement. However, pursuant to §2-114 of UCIOA, (Monuments as Boundaries, Alternative B of the Uniform Act
choices,) existing physical boundaries of a Unit or the physical boundaries of the Unit reconstructed in substantial accordance
with the description contained in the original Declaration are its legal boundaries, rather than the boundaries derived from a
description contained in the original Declaration, regardless of vertical or lateral movement of the building of minor variance
between those boundaries and the boundaries derived from the description contained in the original Declaration. This section
does not relieve the Unit Owner of liability in case of his willful misconduct or relieve a declarant or any other person of
liability for failure to adhere to any surveys or plans.
[FN1]

. FNMA Selling Guide, Part V, Project Standards, Chapter 1, Section 104, Eff. 8/1/88.

[FN2]

. FNMA Selling Guide, amended 9-30-87, Part V, Chapter 4, Section 101, ref to Section 102, Type B standards if
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detailed underwriting review not undertaken by the lender. A detailed underwriting analysis was required, or the Type B
criteria, e.g. 70% non-investor owned, applied by warranty of the lender and many regions apparently required that standard
for all condominium mortgages. This was generally interpreted by lenders as a rejection of the purchase of mortgages from
condominiums that were more than 30% investor owned. The lenders would not take the trouble of undertaking the Type A
underwriting analysis of these loans for the application fee for a single mortgage.
[FN3]

. Supra Note 6.

[FN4]

. Op. cit. note 2, supra, Part V, Chap. 7, Section 704.

[FN5]

. Op. cit. note 2, supra, Part V, Chapt. 2. Cf. ibid amended through 9-30-87.

[FN6]

. Op. cit. note 2, supra, Part V, Chapt 7, Section 701.

[FN7]

. Supra, note 6.

[FN8]

. As explained above, they must be 50% principal residences or second homes. See text at Note 11 supra.

[FN9]

. Op. cit. note 2, supra, Part V, Chapt 2, Section 202.

[FN10]

. Op. cit. note 2, supra, Part V, Chapt. 7, Section 701 and 704.

. This requirement implies that the documentation was originally set up to comply with the Guide, and thus a Type B
approval will seldom be available for a project that did not go through the Type C process.

[FN11]

[FN12]

. Op. cit. note 2, supra, Part V, Chapt. 3,

. Seldom, in the author’s experience is there a single state agency having jurisdiction over environmental matters and
laws, and even more seldom will such an agency make a check of the records in response to an inquiry. In most cases the
records are a shambles anyway.
[FN13]

[FN14]

. Op. cit. note 2, supra, Forms, Form 1037.

[FN15]
. Examples of legal requirements include acceptable title exceptions, and unacceptable title exceptions as to easements,
encroachments, etc. appear in Op. cit. note 2, supra, Part III, Chapter 3, Section 314.04, and Section 314.06, insurance
requirements appear in Part V, Chapter 7, and compliance with all marketing laws is required by Part V, Chapter 3, Section
301 G.
[FN16]

. Op. cit. note 2, supra, Part V, Chapt 3, Section 302.
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INTRODUCTION AND STATEMENT OF INTEREST
The Amicus Curiae, the Community Associations Institute (“CAI”), is a national nonprofit research and education organization formed in 1973 by the Urban Land Institute and the
National Association of Home Builders to provide the most effective guidance for the creation
and operation of condominiums, co-operatives and homeowner associations. CAI represents
more than 17,000 homeowners, community associations, community managers and affiliated
professionals and service providers in 57 local chapters. CAI’s industry data estimates that as of
2012, there were approximately 63.4 million Americans living in 25.9 million housing units in
more than 323,600 community associations. This number constituted roughly 21% of the
population of the United States, assuming a population of 300 million.
Community associations are property developments in which a developer, or declarant,
has willingly submitted an interest in real property to some form of community association
regime. The regimes include, among others, condominiums, homeowner associations and cooperatives. The community association presents a unique form of ownership where
responsibility for the submitted property is shared, on some level, between the individual owner
or member, on the one hand, and an association, trust or corporation, on the other. The
properties governed by community associations may be commercial or residential in nature.
Community associations are usually governed by not-for-profit incorporated (or sometimes
unincorporated) entities pursuant to Articles of Incorporation (or a similar document) and Bylaws.
The case under consideration by this Court is one of substantial import to the body of law
regarding the meaning of the statutory phrase “prior to” in a foreclosure context. Approximately
twenty (20) states have adopted condominium acts providing condominiums with some form of
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“priority lien.” In most of those states, that priority extends to the foreclosure of the lien and
consequential extinguishment of subordinate liens, as without it, the priority is not a true priority.
The significant question presented in this case is whether the valid foreclosure of a lien which the
Rhode Island Condominium Act describes as “prior to” another lien or mortgage extinguishes
that subordinate lien. That issue not only has bearing on liens held by condominiums but also on
mortgages held by banks and other lenders, municipal liens and all other liens.
In keeping with CAI’s long-standing interest in promoting understanding regarding the
operation and governance of community associations, CAI submits this brief for the Court’s
consideration.
STATEMENT OF THE ISSUES AND ERRORS CLAIMED
CAI relies upon, and incorporates herein by reference, the Statement of the Issues
contained in the Brief of Appellant, TwentyEleven, LLC, (“Appellant’s Brief”).
STATEMENT OF THE CASE
CAI relies upon, and incorporates herein by reference, the Statement of the Case
contained in the Appellant’s Brief.
STATEMENT OF FACTS
CAI relies upon, and incorporates herein by reference, the Statement of Facts contained
in the Appellant’s Brief.
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ARGUMENT
I.

THE SUPERIOR COURT OF THE STATE OF RHODE ISLAND ERRED IN
RULING THAT THE FORECLOSURE OF A PRIORITY LIEN UNDER R.I.
Gen. Laws § 34-36.1-3.21 DOES NOT EXTINGUISH THE FIRST MORTGAGE
OR DEED OF TRUST.
The Superior Court’s holding fails to apply the well-worn principals of law regarding the

foreclosure of a priority lien by re-defining the phrase “prior to” as used in the statute. In
addition, the Superior Court’s decision deviates from applicable principles of statutory
interpretation by failing to give the words “prior to” a plain, unambiguous and consistent
definition under the law. The Superior Court’s decision also renders meaningless the redemption
provision contained in R.I. Gen. Laws §34-36.1-3.21(c). Finally, the Superior Court’s holding is
contrary to the public policy underlying, and legislative purpose supporting, the enactment of
R.I. Gen. Laws §34-36.1-1.01 et seq.
A.

The Statutory Framework Creates a Condominium Association Lien Which
is Prior to a First Mortgage or Deed of Trust.

Rhode Island regulates the control and governance of condominiums by statute. This
regulation includes, inter alia, the statutory creation of a condominium association’s lien on a
unit for unpaid assessments, the relative priority of the lien and the procedure for foreclosing
upon the lien. See generally R.I. Gen. Laws §34-36.1. The Rhode Island Condominium Act
(“R.I. Act”) provides, in relevant part, as follows:
(b) (1) A lien under this section is prior to all other liens and encumbrances on a
unit except:
(i)

Liens and encumbrances recorded before the recordation of
the declaration and not subordinated to the declaration;

(ii)

A first mortgage or deed of trust on the unit recorded
before the date on which the assessment sought to be
enforced became delinquent; or
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(iii)

Liens for real estate taxes and other governmental
assessments or charges against the unit.

(2)
The lien is also prior to any mortgage or deed of trust described in
subdivision (b)(1)(ii) of this section to the extent of the common expense
assessments based on the periodic budget adopted by the association pursuant to
§ 34-36.1-3.15(a) which would have become due in the absence of acceleration
during the six (6) months immediately preceding the foreclosure of the interest of
the unit owner including any costs and reasonable attorney’s fees not to exceed
two thousand five hundred dollars ($2,500), incurred in the collection of any
delinquent assessment or other charges by legal proceedings or otherwise and all
costs of foreclosure held pursuant to § 34-36.1-3.21, including but not limited to,
publication, advertising and auctioneer costs, said foreclosure costs not to exceed
five thousand dollars ($5,000)(for a total aggregate of attorneys’ fees and costs of
$7,500).
R.I. Gen. Laws § 34-36.1-3.16(b) (emphasis added). The statute creates a “super priority” lien in
favor of a condominium association, which provides that the common expense assessments for
the six months immediately preceding the foreclosure action are “prior to” a first mortgage or
deed of trust. R.I. Gen. Laws § 34-36.1-3.16(b)(2). The question in this case is whether the
foreclosure of a condominium association’s priority lien pursuant to R.I. Gen. Laws § 34-36.13.21 extinguishes a first mortgage or deed of trust.
Pursuant to R.I. Gen. Laws § 34-36.1-3.21, a condominium association can enforce its
lien by foreclosing on the defaulting unit. Even though this foreclosure provision requires the
condominium association to provide notice to the first mortgagee of record 1 (over whom the
condominium association has priority) prior to the foreclosure sale, and provides a thirty-day
right of redemption running in favor of the first mortgagee after auction, 2 the Superior Court held

1

R.I. Gen. Laws § 34-36.1-3.21(a)(2). Section 34-36.1-3.21(a)(4) also requires the
condominium association to serve the first mortgagee with notice of the auction results within (7)
days following the sale, which provision facilitates the first mortgagee’s right of redemption. As
a practical matter, if the Superior Court’s holding is correct, and the first mortgagee is not subject
to the condominium association’s super-priority lien, there is no reason to provide the first
mortgagee with notice of a foreclosure.
2

R.I. Gen. Laws § 34-36.1-3.21(c).
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that the Westwood at Warwick Condominium Association’s (“Condominium Association”) lien
foreclosure did not extinguish the first mortgage. As discussed in-depth herein, a super priority
lien that is “prior to” a first mortgage or deed of trust is a superior lien, the foreclosure of which
extinguishes all subordinate liens including a first mortgage or deed of trust.
B.

The phrase “prior to” has a clear and unambiguous meaning in this context.

The Superior Court expressly held that the “so-called super priority” lien has priority
over the first mortgage. Decision 15:15-21. The Superior Court also held, by quoting R.I. Gen.
Laws § 34-36.1-3.21(b), that, “[a]ny condominium assessment lien foreclosure sale held by the
association pursuant to subsection (a) above and the title conveyed to any purchaser or purchasers
pursuant to such sale shall be subject to any lien or encumbrances entitled to priority over the
lien of the association pursuant to Section 34-36.1-3.16(b).” Decision 13:5-11 (emphasis
added). The Superior Court, referring only to § 34-36.1-3.16(b)(1), then held that,
[b]y the expressed and unambiguous terms, which require no interpretation by this
Court, the statute indicates or states that a purchaser at a condominium
foreclosure sale take [sic] title to any prior first mortgage. Therefore, this Court
finds that the plaintiff took its condominium lien foreclosure deed and any rights
granted subject thereto or contained therein subject to PNC’s first mortgage.
Decision 13:12-15.
The Superior Court failed to cite § 3.16(b)(2), which section creates the super-priority lien, until
later in the Order when it is identified as an “exception to the general priority rule” that does not
operate to “extinguish a first mortgagee’s priority portion with respect to a subsequent
condominium lien foreclosure deed.” Decision 14:11-14.
The Amicus agrees with the Superior Court that the terms of the statute are unambiguous.
The Superior Court erred, however, in failing to read § 34-36.1-3.16(b) as a whole and in
conjunction with well-established foreclosure principles to determine that the first mortgage is
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subordinate to the Condominium Association’s super priority lien, and is thus extinguished upon
foreclosure of the condominium association’s super-priority lien.
When interpreting a statute, this Court has the “‘ultimate goal’ of giving effect to that
purpose which [the] Legislature intended in crafting the statutory language.” McCain v. Town of
N. Providence ex rel. Lombardi, 41 A.3d 239, 243 (R.I. 2012). This Court has “acknowledged
that in ascertaining and effectuating that legislative intent, ‘the plain statutory language’ itself
serves as ‘the best indicator.’” Id. quoting DeMarco v. Travelers Insurance Co., 26 A.3d 585,
616 (R.I.2011). When that statutory language is “clear and unambiguous, this Court must
interpret the statute literally and must give the words of the statute their plain and ordinary
meanings.” State v. Gordon, 30 A.3d 636, 638 (R.I.2011) quoting Tanner v. Town Council of
East Greenwich, 880 A.2d 784, 796 (R.I.2005).
The phrase “prior to any mortgage or deed of trust” has a clear and unambiguous
meaning in real estate law - especially in foreclosure law - such that foreclosure of a lien “prior
to” a first mortgage or deed of trust extinguishes the first mortgage or deed of trust. Several
courts in other jurisdictions have recently addressed the issue of foreclosure by a condominium
association of a super priority lien and its effect on the first mortgage. In doing so, the courts
acknowledge the well-worn foreclosure principles that form the backdrop for the statutory
enactments.
The U.S. District Court, District of Nevada – analyzing language nearly identical to R.I.
Gen. Laws §34-36.1-3.16(b) - held that the foreclosure of a homeowner association’s super
priority lien extinguishes all subordinate liens including the first deed of trust. 7912 Limbwood
Court Trust v. Wells Fargo Bank, N.A., 979 F.Supp.2d 1142 (D. Nev. 2013). Like the Rhode
Island Act, the Nevada Act provides that a portion of an association’s lien is “prior to” a first
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security interest. Nev. Rev. Stat. §116.311(6)(2)(2012). In 7912 Limbwood, The holders of the
first deed of trust argued that the homeowner association’s foreclosure of the lien was improper
and did not extinguish the first deed of trust. Rather, they contended, a homeowner association’s
lien “is a payment priority lien only, and the first deed of trust continues to encumber the
property” following the foreclosure of an association’s lien. Id. at 1145. The Court rejected this
argument, concluding that the statutory language “effectively separates the [homeowners
association’s] lien into two separate liens,” one that has priority (i.e., six months of common
expense assessments including legal fees and costs) and one for any amounts incurred beyond
that six-month period. Id. at 1149. The Nevada Court went on to hold that the super priority
portion of an association’s lien is “prior to” the first deed of trust and the remainder of the
association’s lien, “consisting of any charges not contained within the [six-month] super priority
lien … is junior to the first deed of trust” under the plain language of the statute. Id. Noting that
the state’s “statutory scheme is clear” and that the language “unambiguously” states that an
association’s super priority lien is prior to the first deed of trust, the Court concluded that a
foreclosure sale on an association’s super priority lien “extinguishes all junior interests,
including the first deed of trust.” Id.
The Court of Appeals of the State of Washington also recently considered the issue of
lien priority in the context of a condominium association’s foreclosure and reached the same
result. Summerhill Village Homeowners Ass’n v. Roughley, 289 P.3d 645 (Wash. Ct. App.
2012). In Summerhill Village, the condominium association foreclosed on a condominium unit
in accordance with the Washington Condominium Act. Consistent with the Nevada
Condominium Act and R.I. Condominium Act, the Washington Act establishes a super priority
lien for a portion of an association’s common expense assessment. The Washington
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Condominium Act states, in similar verbiage, that a condominium association’s super priority
lien is “prior to” mortgages on the unit that were “recorded before the date on which the
assessment sought to be enforced became delinquent.” Wash. Rev. Code § 64.34.364 (2013).
Citing legislative intent, the Court held that the condominium association’s assessment lien had
priority over the previously recorded mortgage to the extent of the super priority lien.
Summerhill Village, 289 P.3d at 648. Thus, the condominium association’s foreclosure sale of
the unit properly extinguished the junior lien on the unit. Id.
Most recently, the Court of Appeals of the District of Columbia considered the issue of
the effect of the foreclosure of a condominium association’s super priority lien on a first
mortgage and again reached the same result. Chase Plaza Condominium Ass’n, Inc. v. JPMorgan
Chase Bank, N.A., 98 A.3d 166 (D.C. 2014). In Chase Plaza, the condominium association
foreclosed on a unit in accordance with the D.C. Condominium Act, the terms of which contain
similar verbiage as the Nevada, Washington and R.I. condominium acts. The D.C. Condominium
Act also creates a “super priority” lien in favor of the association that is “prior to a [first]
mortgage or [first] deed of trust . . . to the extent of the common expense assessments . . . which
would have become due in the absence of acceleration during the [six] months immediately
preceding institution of an action to enforce the lien.” Chase Plaza Condominium Ass’n, Inc., 98
A.3d 166, 173 quoting DC ST §42-1903.13(a). The Court held that the D.C. Condominium Act
“does not expressly address what happens when, as in this case, a condominium association
forecloses solely on its super-priority lien and the proceeds of the sale are not sufficient to pay
off a first deed of trust.” Id. at 173. The Court, however, cited basic principles of foreclosure law,
the language of the D.C. Condominium Act, and the legislative history of the D.C.
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Condominium Act, and held that the condominium association’s foreclosure of its super-priority
lien extinguished the first mortgage. Id. at 175.
The Court in Chase Plaza also found instructive the comments by the drafters of the
Uniform Condominium Act (UCA) and Uniform Common Interest Ownership Act. Section 3436.1-3.16(b) of the R.I. Condominium Act was adopted from the UCA. As this Court held,
“[w]hen it enacted the [Condominium] act, the Legislature authorized and directed the secretary of
state to insert the official comments to the Uniform Condominium Act (1980). America
Condominium Association, Inc. v. IDC, Inc., 844 A.2d 117, 127 (2004). Further, “[u]nless the
statutory language clearly and expressly states otherwise, those comments are to be used as
guidance concerning the legislative intent in adopting the chapter.” Id. In the comments to section
3-116 concerning liens, the Commission states that the six month super priority lien is a
“significant departure from existing practices” but it
“strikes an equitable balance between the need to enforce collection of unpaid
assessments and the obvious necessity for protecting the priority of the security
interests of mortgage lenders. As a practical matter, mortgage lenders will most
likely pay the 6 months’ assessments based on the demand by the association
rather than having the association foreclose on the unit.” Unif. Condominium Act
§ 3-116 cmt. 2 (1980).
If foreclosure by the condominium association does not extinguish the first mortgage, there would
be no incentive for the first mortgagee to pay the priority lien and prevent foreclosure. The import
of the Commission’s comment is obvious.
The Commission, in the comments to section 3-116, also states that, an “association’s lien
on a unit for unpaid assessments shall be enforceable in the same manner as mortgage liens.” Id.
at cmt. 1. It is axiomatic that the foreclosure of a prior mortgage wipes out any junior
encumbrances to which the mortgagee has not subordinated its mortgage interest. See, Moloney
v. Five Cents Savings Bank FSB, 422 Mass. 431, 435 (1996), citing J&W Wall Sys. Inc. v.
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Shawmut First Bank & Trust Co., 413 Mass. 42, 44 n. 4 (1994). While “priority” implies a
temporal quality, the Legislature can make a certain category of lien “prior to” other
encumbrances. Where there are insufficient proceeds after foreclosure of the priority lien, just like
when there are insufficient funds at foreclosure of a lien “first-in-time,” the subordinate liens are
extinguished.
In this case, § 34-36.1-3.16(b) of the Rhode Island Condominium Act clearly and
unambiguously provides that the Condominium Association’s super priority lien was “prior to”
the first mortgage on the condominium unit. The Superior Court acknowledges that the
Condominium Association’s lien is prior to the first mortgage. Decision 15:15-21. The Rhode
Island Condominium Act goes on to authorize the association to foreclose on its priority lien as a
means of enforcement. R.I. Gen. Laws § 34-36.1-3.21. If the foreclosure enforcement
mechanism contained in the statute does not extinguish junior encumbrances, then it is pointless.
The foreclosure of the Condominium Association’s lien must therefore extinguish any
subordinate liens including the first mortgage. This result is in accord with legislative intent and
the plain language of the statute, as evidenced by other jurisdictions that have interpreted
identical statutory language in this same manner. Moreover, even if the statutory language were
not explicit, the extinguishment of the first mortgage would still occur under the settled
principles of foreclosure law. Accordingly, the Condominium Association’s lawful foreclosure
of its undisputed super priority lien extinguishes the first mortgage.
Therefore, when the Court ruled that, “. . . plaintiff took its condominium lien foreclosure
deed and any rights granted subject thereto or contained therein subject to [the] first mortgage,”
the Court was plainly in error.
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C.

The Superior Court’s holding does not comport with controlling
principles of statutory interpretation and must be reversed.

The Superior Court’s analysis must be rejected as it ascribes a meaning to the words
“prior to,” as used in R.I. Gen. Laws § 34-36.1-3.16(b)(2), which could not be consistent with
the use of that same phrase in R.I. Gen. Laws § 34-36.1-3.16(b)(1), the immediately preceding
section of the statute. In this circumstance, it is manifest that (1) the legislature intended that the
foreclosure of a condominium association’s lien pursuant to § 34-36.1-3.16(b)(1) would
extinguish all liens which it was “prior to” and (2) there is no statutory basis to give the words
“prior to” in § 34-36.1-3.16(b)(2) a different meaning.
Rhode Island General Laws § 34-36.1-3.16(b)(1) provides as follows:
(1) [The association’s] lien under this section is prior to all other liens and
encumbrances on a unit except:
(i)
Liens and encumbrances recorded before the recordation of
the declaration and not subordinated to the declaration;
(ii)
A first mortgage or deed of trust on the unit recorded
before the date on which the assessment sought to be enforced
became delinquent; and
(iii) Liens for real estate taxes and other governmental
assessments or charges against the unit.
Stated affirmatively, § 34-36.1-3.16(b)(1) provides, inter alia, that a condominium association’s
lien is prior to (1) any lien or encumbrance recorded after the recordation of the declaration and
(2) a first mortgage or deed of trust recorded after the date on which the assessment sought to be
enforced became delinquent. There is no reasonable dispute that the foreclosure of a
condominium association’s lien would extinguish a lien or encumbrance recorded after the
recording of the declaration.
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Similarly, it is beyond question that the foreclosure of a condominium association’s lien
in such circumstance would extinguish a subsequently recorded first mortgage or deed of trust.
In fact, § 34-36.1-3.16(b)(1) would have virtually no meaning if the Superior Court’s definition
of “prior to” in this case were imported into § 34-36.1-3.16(b)(1). If “prior to” in that section
were given the Superior Court’s meaning, a condominium lien foreclosure would not even
extinguish (1) a lien which was recorded after the declaration or (2) a first mortgage or deed of
trust recorded after the date an assessment became delinquent. Such interpretation of the phrase
“prior to” must be rejected because it would lead to an absurd result which is flatly inconsistent
with the legislature’s purpose in enacting R.I. Gen. Laws § 34-36.1-3.16. McCain v. Town of N.
Providence ex rel. Lombardi, 41 A.3d 239, 243 (R.I. 2012)(“In fulfilling our interpretive calling,
this Court remains mindful of the longstanding principle that ‘statutes should not be construed to
achieve meaningless or absurd results.’”) quoting Ryan v. City of Providence, 11 A.3d 68, 71
(R.I.2011); see also Berman v. Sitrin, 991 A.2d 1038, 1043 (R.I. 2010)(under no circumstances
will the court construe a statute to reach an absurd result); see also Generation Realty, LLC v.
Catanzaro, 21 A.3d 253, 259 (R.I. 2011)(hold that the court “must ‘consider the entire statute as
a whole; individual sections must be considered in the context of the entire statutory scheme, not
as if each section were independent of all other sections.’”) quoting Sorenson v. Colibri Corp.,
650 A.2d 125, 128 (R.I.1994). 3

3

The absurd consequences of such interpretation are amplified by analyzing the impact
of foreclosing a first mortgage or deed of trust secured by a condominium unit. Under the
Superior Court’s analysis, the first mortgagee would have to “pay back to the association” the
amount of the super priority lien. The Superior Court’s holding would, therefore, require an
association’s lien to be foreclosed subject to a first mortgage or deed of trust and at the same
time the first mortgage or deed of trust to be foreclosed subject to the association’s super priority
lien that somehow survives. That the legislature intended such an absurd result is doubtful and
that the law could accomplish that result employing no more than the language in R.I. Gen. Laws
§ 34-36.1-3.16(b) is impossible. The bottom line is, in the lien context, someone has to be first.
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As discussed further below, there is no clear basis to give a different meaning to the
phrase “prior to” as used in §§ 34-36.1-3.16(b)(1) and § 34-36.1-3.16(b)(2). Controlling
principles of statutory interpretation, therefore, require the phrase be given the same meaning.
Section 34-36.1-3.16(b)(2) provides as follows:
(2) The lien is also prior to any mortgage or deed of trust described in
subdivision (b)(1)(ii) of this section . . ..
There is no indication in the statute that the phrase “prior to” in § 34-36.1-3.16(b)(2) should be
given a meaning distinct from the meaning the same phrase has in the immediately preceding
statutory section. “It is [a] fundamental maxim of statutory construction that statutory language
should not be viewed in isolation.” In re Brown, 903 A.2d 147, 149 (R.I. 2006). Absent some
clear indication to the contrary, the phrase “prior to” in these two separate sections should be
given the same meaning. State v. Badessa, 869 A.2d 61, 67 (R.I. 2005)(“It is a well-recognized
tenet of this Court that ‘when we are faced with statutory provisions that are in pari materia, we
construe them in a manner that attempts to harmonize them and that is consistent with their
general objective scope.’”) quoting State v. Dearmas, 841 A.2d 659, 666 (R.I.2004). “Prior to” is
a term of art, purposefully chosen, and as such it should be given a consistent meaning and
interpretation so that the statute can be read as a harmonious whole.
Furthermore, that “prior to” should be given the same meaning in both sections is clear
when considering the broader text of the reference in R.I. Gen. Laws § 34-36.1-3.16(b)(2) which
paragraph begins “[t]he lien is also prior to any mortgage or deed of trust described in
subdivision (b)(1)(ii).” (emphasis added). It is clear that although (b)(2) establishes a separate

The Rhode Island Condominium Act has made condominium associations first. Common sense
dictates that the lien that is first is not subordinate to the second or third, whereas the second is
subordinate to the first.
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priority – by using the word “also” and by referencing “paragraph (b)(1)” – the legislature was
simply identifying another class or category of encumbrance over which an association’s lien has
priority. It is impossible to articulate how the meaning of the phrase “prior to” could be different
in these two paragraphs. Principles of statutory interpretation do not support an approach which
rejects the plain, common-sense interpretation of the statutory text in favor of some interpretation
that is implausible and inconsistent with the over-arching goal of the legislation. State v. Gordon,
30 A.3d 636, 638 (R.I. 2011)(The Court “must interpret the statute literally and must give the
words of the statute their plain and ordinary meaning”); see also C & J Jewelry Co. v. Dep’t of
Employment & Training, Bd. of Review, 702 A.2d 384, 385 (R.I. 1997)(“‘[w]hen the language
of a statute is unambiguous and expresses a clear and sensible meaning, there is no room for
statutory construction or extension, and we must give the words of the statute their plain and
obvious meaning.’”) quoting Wayne Distributing Co., 673 A.2d 457, 460 (R.I. 1996). The
legislature’s language, therefore, requires that the phrase “prior to” be given the same meaning in
both sections.
In the event the legislature had intended that the first mortgage would survive a
foreclosure of a condominium association’s lien, it could have clearly expressed such intent by
using different language. In fact, there is nothing in R.I. Gen. Laws § 34-36.1-3.16 that creates
or addresses “superior” or “junior” liens; that directs that an association’s lien under (b)(2) be
paid from the proceeds of a foreclosure without extinguishing the first mortgage or deed of trust;
or that the purported “split” nature of the priority lien mandated a different interpretation of the
words “prior to” in (b)(2). There were numerous methods for the legislature to express its intent
that the foreclosure of a condominium association’s lien would not follow typical foreclosure
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principles and extinguish the first mortgage or deed of trust. 4 In the first instance, one would
have expected the legislature to use different words in describing the drastically different legal
consequences of foreclosing pursuant to (b)(1)(ii) and foreclosing pursuant to (b)(2). That is,
one would not have expected the legislature to include language which specifically provides that
a condominium association’s lien is “prior to” the first mortgage or deed of trust.
The very expression by the legislature of the concept that a condominium association’s
lien is “prior to” the first mortgage or deed of trust must be given significance. State v. Clark,
974 A.2d 558, 572 (R.I. 2009)(stating the presumption that the Legislature intended each word to
have a “significant meaning”). Further, “‘[i]f the language is clear on its face, then the plain
meaning of the statute must be given effect’ and this Court should not look elsewhere to discern
the legislative intent.’” Ret. Bd. of Employees’ Ret. Sys. of State v. DiPrete, 845 A.2d 270, 297
(R.I. 2004) quoting Henderson v. Henderson, 818 A.2d 669, 673 (R.I.2003). In fact, but for the
contemplation of extinguishing subordinate liens, there would be no legitimate legislative
purpose in creating a super priority over the first mortgage or deed of trust.
Further, an instrument which is recorded prior in time or “prior to” a subsequent
instrument has a meaningful legal status under the law. McFarland v. Brier, 850 A.2d 965, 973
(R.I. 2004)(“In the world of debtors and creditors, first in time is often first in right”). Under
common law – and without some statutory exception (like a condominium super-lien) – the
rights granted and the interests secured by a valid prior recorded instrument cannot be

4

For instance, if a condominium association really was not intended to have a true
priority lien – but simply a right of payment – there would have been no statutory need to create
the so-called split priority. The unit owner association’s lien could have remained wholly
subordinate to the first mortgage or deed of trust and the statute could have either allowed six
months of proceeds from an association’s foreclosure to be retained by an association or imposed
upon the foreclosing lender a duty to pay six months of common expense fees.
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undermined, avoided or extinguished by subsequently recorded instruments. To be recorded
“prior to,” or to be treated in the eyes of the law as having been recorded “prior to,” is outcome
determinative in Rhode Island. 5 See Bytovetski v. McDuff’s Estate, 54 R.I. 207 (1934)(impliedly
holding that the holder of a mortgage recorded “prior to” all other encumbrances takes the
collateral free from those encumbrances). In R.I. Gen. Laws § 34-36.1-3.16(b) the legislature
created a statutory exception to the general rule for a condominium association’s lien but it did
so by employing words which require an association’s lien to be treated as if it were recorded
“prior to” certain other liens and encumbrances. The legislature’s reference to “prior to” was
purposeful because a legislative body knows what it means when it uses the phrase. That is to
say, when the legislature in a jurisdiction that recognizes “first-in-time” principles establishes
that a lien should be treated as a matter of law as if it is “prior to” one must presume that it will
be treated for all intents and purposes as if it were recorded “prior to” the lien identified as
subordinate. The adoption in this jurisdiction of the phrase “prior to” to identify interests and
encumbrances which take precedence – which interests and encumbrances cannot be
extinguished – is not a coincidence, and the Superior Court’s attempt to avoid that legal
significance should be rejected.
D.

The Superior Court’s holding renders meaningless the redemption
provision in the R.I. Act.

The Court will not “interpret legislative enactments as meaningless or nugatory if any
other construction is reasonably possible.” Sleboda v. Heirs at Law of Harris, 508 A.2d 652, 657
(R.I. 1986). R.I. Gen. Laws § 34-36.1-3.21(c) provides that:

5

It is that meaning of “prior to” which is employed by the legislature in (b)(1)(i) which
provides “liens or encumbrances recorded before the recordation of the declaration.” Such
reference is entirely temporal.
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Any foreclosure sale held by the association pursuant to subsection (a) above,
shall be subject to a thirty (30) day right of redemption running in favor of the
holder of the first mortgage or deed of trust of record. The right of redemption
shall be exercisable by tendering payment to the association in full of all
assessments due on the unit together with all attorney fees and costs incurred by
the association in connection with collection and foreclosure process within thirty
days of the date of the post-foreclosure sale notice sent by the association
pursuant to section (a)(4) above. Otherwise the right of redemption shall
terminate thirty days from the date of the post-foreclosure sale notice sent by the
association pursuant to section (a)(4) above.
By its clear terms, the purpose of section § 34-36.1-3.21(c) is to allow the first mortgagee the
opportunity to resurrect its lien position after failing to pay the priority lien prior to foreclosure.
If the Legislature had not intended for foreclosure of the super priority lien to wipe out the first
mortgage, there would be no need for a statutory right of redemption in favor of the first
mortgagee.6
The redemption paragraph was added in 2008 along with R.I. Gen. Laws § 34-36.13.16(b)(4) requiring the condominium association to send notice to a first mortgagee when the
unit owner is 60 days in arrears with common expense payments. 2008 Rhode Island Laws Ch.
08-479. The Legislature is presumed to know the law in existence at the time of an amendment.
State v. DelBonis, 862 A.2d 760, 769 (R.I. 2004). Thus, the Legislature is presumed to have
known about the super priority lien and the effect of foreclosure of the lien on a first mortgagee.
The notice and redemption provisions must be a response to protect the interests of the first
mortgagee. If not, then the paragraph has no purpose.
The Superior Court held that “[n]othing in [the redemption] section indicates that a first
mortgage is extinguished absent timely redemption by the mortgagee. In fact, the word

6

Moreover, if the first mortgage is not subject to the super-priority lien, then there is no
reason why the Legislature would have required the condominium association to provide notice
to the first mortgagee both before and after the foreclosure sale. See R.I. Gen. Laws §§ 34-36.13.21(a)(2) and (a)(4).
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extinguish does not appear in the statute just cited.” Decision 15: 8-11. Neither does the
redemption section contain the word “preserve” or “maintain” with respect to the first mortgage.
Had the Legislature intended to upend well-established foreclosure law, it would have done so
explicitly. 7 Giving the terms of the redemption section their plain meaning, and in light of wellestablished law (that the Legislature is presumed to be aware of8) it is clear that the section was
inserted to give the first mortgagee an opportunity to regain their collateral after foreclosure of
the super priority lien.
The Superior Court also held that the mortgagee “has the option to exercise [the
redemption right], but failure to exercise that right in a so-called timely manner does not result
in the extinguishment of its mortgage.” Decision 15: 12-15. The Superior Court’s holding leads
to an absurd result. The first mortgagee typically sits in the middle of the condominium
association’s priority and non-priority liens. According to the Superior Court, foreclosure by the
condominium association of the priority lien has no effect on the first mortgagee other than the
requirement that the first mortgagee pay the priority lien, which the Court concludes exists in
any event. Why then, would the Legislature ever create a right to redeem. There is no scenario,
under the Superior Court’s analysis, in which it would make practical sense for a first mortgagee

7

In 7912 Limbwood, the Nevada Court concluded that even if the statutory language was
ambiguous, in the absence of legislative intent otherwise, “settled foreclosure principles” would
control. Such principles provide that “foreclosure of a superior lien extinguishes junior security
interests.” 7912 Limbwood Court Trust v. Wells Fargo Bank, N.A., No. 2:13-CV-00506 PMPGWF, 2013 WL 5780793, at *6 (D. Nev. Oct 28, 2013). The absence of language exhibiting an
intent that something other than normal foreclosure principles would apply to the foreclosure of
the super priority lien, the Court reasoned, was evidence that the senior lien extinguishes all
junior liens. “[T]he Nevada Legislature presumably was aware of the normal operation of
foreclosure law when it enacted [the Nevada Act]. If the Legislature intended a different rule to
apply … , it could have said so.” Id. The analysis is apt in this circumstance as well, as
discussed herein above.
8

State v. DelBonis, 862 A.2d 760, 769 (R.I. 2004).
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to voluntarily pay the full amount of the condominium association’s lien pursuant to § 34-36.13.21(c). Notably, section § 34-36.1-3.21(c) creates a penalty for a lender that wants to redeem,
as the payment is unlimited. It is not limited to six months of assessments, plus $2,500.00 in
attorneys’ fees and $5,000.00 in foreclosure costs and advertising. The post-foreclosure sale
redemption requires payment of all amounts owed without limitation. The redemption provision
only makes sense if foreclosure by the condominium association on its priority lien extinguishes
the first mortgage and thus the only way for the first mortgagee to preserve its collateral is
through payment of the entirety of the association’s lien – both priority and non-priority. The
Superior Court’s holding leads to an absurd result that renders statutory language meaningless
and should thus be reversed. Sleboda v. Heirs at Law of Harris, 508 A.2d 652, 657 (R.I. 1986).
E.

Public Policy Demands that Foreclosure of the Priority Lien
Extinguishes All Liens to which it is Prior and Renders the Holders
Thereof Unsecured.

While the Appellee Bank may be unhappy with the outcome being sought by Appellants,
the ancient maxim “Dura lex sed lex” (“The law is hard, but it is the law”) certainly applies to
the case at hand.
Where are the teeth in a statute designed to help an association where the purportedly
prior lien is subject to the bank’s mortgage? Who would want to bid at an auction, especially
where there is no right of the bidder to recoup amounts bid and expenses incurred, in a situation
where the lender could then foreclose its mortgage? What would the bidder at a condominium
foreclosure own after the sale?
The answer the Appellee asks this court to accept is that regardless of how underwater
the unit may be, the successful bidder at an auction takes title subject to the first mortgage.
Therefore, to preserve its title interest that successful bidder would have to pay the principal
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amount, accrued interest and late charges, penalties, attorney’s fees, prior advances to cover
insurance, and all other costs, in addition to the condominium lien foreclosed upon.
How can it be that the legislature went to the bother of declaring a priority that has no
practical value? Particularly where this Court has held that the “Rhode Island Condominium Act
is a consumer protection statute.” America Condominium Association, Inc., 844 A.2d 117, 128.
When the six-month priority was established, lenders were not foreclosing, not paying common
fees and allowing mortgages on property that were “under water” to languish. In creating the
statutory lien the legislature was no doubt aware that when a unit owner fails to pay common
fees due on a unit, the debts of the association must be paid by innocent neighbors as a matter of
law. There is no other type of real estate where a homeowner is obligated to pay the debts of his
neighbor.
The phrase “prior to” must have meaning. The effect is that the limited priority lien
works a statutorily crafted equitable subordination. If a lender is going to sit on its rights to the
detriment of what would otherwise be a subordinate lienholder, equity and public policy demand
that the foreclosure of the priority lien extinguish the security of the first mortgage, leaving the
holder of that mortgage to the surplus, if any.
CONCLUSION
For all of the above reasons, and for the additional reasons set forth in the brief of the
Appellant, CAI respectfully requests that this Court reverse the Judgment of the Superior Court.
Respectfully submitted,
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