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INTRODUCTION AND STATEMENT OF INTEREST

The Amicus Curiae, the Community Associations Institute (“CAI”), is a national non-
profit research and education organization formed in 1973 by the Urban Land Institute and the
National Association of Home Builders to provide the most effective guidance for the creation
and operation of condominiums, co-operatives and homeowner associations. CAI represents
more than 17,000 homeowners, community associations, community managers and affiliated
professionals and service providers in 57 local chapters. CAI’s industry data estimates that there
are approximately 68 million Americans living in over 26 million housing units in approximately
350,000 community associations. This number constitutes roughly 21% of the population of the
United States, assuming a population of 300 million.

Community associations are property developments in which a developer, or declarant,
has willingly submitted an interest in real property to some form of community association
regime. The regimes include, among others, condominiums, homeowner associations and co-
operatives. The community association presents a unique form of ownership where
responsibility for the submitted property is shared, on some level, between the individual owner
or member, on the one hand, and an association, trust or corporation, on the other. The
properties governed by community associations may be commercial or residential in nature.
Community associations are usually governed by not-for-profit incorporated (or sometimes
unincorporated) entities pursuant to Articles of Incorporation (or a similar document) and By-
laws. CAl is an international organization dedicated to providing information, education,
resources and advocacy for community association leaders, members and professionals with the
intent of promoting successful communities through effective, responsible governance and

management. CAI’s more than 33,000 members include homeowners, board members,



association managers, community management firms, and other professionals who provide
services to community associations. CAl is the largest organization of its kind, serving more than
68 million homeowners across the United States.

The CAI New England Chapter serves the interests of the approximately 440,000 New
Hampshire residents living in between 2,000 to 3,000 community associations. These residents
pay on average $500 a year to maintain their communities — costs that would otherwise fall to
local government. CAI members either own property in a New Hampshire community
association or work with those communities, which include homeowners associations,
condominiums, cooperatives and other planned communities.

The case under consideration by this Court is one of substantial import to the body of law
regarding the respective rights and obligations of the developer, the condominium board and the
individual unit owners, as set forth in the New Hampshire Condominium Act. After careful
review of the record in this case, it is CAI’s belief that the Trial Court misinterpreted the
established statutory methodology for creating phased condominiums, including most
significantly, the time limitations imposed upon phased developments under the New Hampshire
Condominium Act. The New Hampshire Condominium Act is substantially derived from the
1977 version of the Uniform Condominium Act enacted for adoption in all fifty states by the
National Conference of Commissioners for Uniform Laws.

CAI submits that the Trial Court’s Decision conflicts with the express terms, meaning
and intent of the New Hampshire Condominium Act, as well as the 1977 version of the Uniform
Condominium Act, and if allowed to stand renders nugatory or moot substantial portions of the
New Hampshire Condominium Act pertaining to phasing, which were enacted and designed to

allow developer flexibility, while at the same time protecting consumers from developer abuse.



Approximately twenty (20) States and the District of Columbia have adopted some form of the
Uniform Condominium Act, five (5) of which, including New Hampshire utilize the 1977
version of the Uniform Condominium Act and similar and sometimes identical terminology to
the New Hampshire Condominium Act. Accordingly, any decision reached by the Court in this
case could impact condominium case law significantly, not just in New Hampshire, but in other
states that have adopted the Uniform Condominium Act.

In keeping with CAI’s long-standing interest in promoting understanding regarding the
operation and governance of community associations, CAI submits this brief for the Court’s

consideration.

STATEMENT OF THE ISSUES AND ERRORS CLAIMED

CAl relies upon, and incorporates herein by reference, the Statement of the Issues
contained in the Brief of Appellant, Lilac Lane Condominium Association, Inc. (“Appellant’s
Brief”).

STATEMENT OF THE CASE

CAl relies upon, and incorporates herein by reference, the Statement of the Case

contained in the Appellant’s Brief.

STATEMENT OF FACTS

CAl relies upon, and incorporates herein by reference, the Statement of Facts contained

in the Appellant’s Brief.



ARGUMENT
L. THE TRIAL COURT’S DECISION IN THIS CASE IS DIRECTLY CONTRARY

TO THE EXPRESS LANGUAGE AND INTENT OF THE NEW HAMPSHIRE

CONDOMINIUM ACT AND SEVERELY UNDERMINES THE ACT.

The Lilac Lane Condominium Association sought to establish two primary issues via
Declaratory Judgment in this case. First, that Monument Garden’s phasing rights and time to
develop the Lilac Lane Condominium expired five (5) years from the creation of the
Condominium, on March 3, 2015, due to the passage of the five-year time limit for development
of a convertible land condominium as set forth in RSA 356-B:23(III). Second, that the
construction of two buildings (Buildings 13 and 14) and an alleged additional 48 units within
said buildings, are not units in the Condominium, but common area, due to the lack of recording
an amendment(s) to the Declaration recognizing said units within the five-year convertible land
time limit as well as the failure to record substantial completion certificates within the five-year
period, as required by RSA 356-B:23(II) and RSA 356-B:20(1II).

The Trial Court disagreed and erred on both points. First, the Trial Court held that the
Lilac Lane Condominium, which is a phased condominium, is not subject to the statutory
imposed time limits contained in the New Hampshire Condominium Act for phasing. The Trial
Court’s decision is in direct conflict with the New Hampshire Condominium Act and allows
Monument Garden to phase the Lilac Lane Condominium in perpetuity. This renders the
statutory proscribed time limits and means and methods for creating phased condominiums under
the New Hampshire Condominium Act nugatory counter to established practices of statutory
construction.

The Trial Court’s attempt to recognize all 120 contemplated units (96 beyond the original

24 properly created) to be phased over the life of the phasing rights at the Condominium as



lawfully existing units from the date of recording the Lilac Lane Condominium Declaration
conflicts with the established fact that at the time the Condominium was created, there were only
24 units in one building (Building 12) substantially created and therefore in existence. It is
undisputed that no other buildings or units existed on the ground when the Lilac Lane
Condominium Declaration was recorded on March 3, 2010. The Trial Court’s decision in this
respect also conflicts with the New Hampshire Condominium Act’s requirement for units to be
“substantially completed” prior to legal recognition. See, RSA 356:B:20 (I)(I1)(III)(providing
for recording of substantial completion certification by a registered or licensed professional, i.e.
an architect, engineer or land surveyor). On March 3, 2010, only 24 units in a single building
existed. Thus, the Trial Court’s decision that 120 units existed as of that date, and that this was
not a convertible land condominium, not only defies the reality on the ground, it defies the New
Hampshire Condominium Act’s requirement for substantial completion certificates, the express
purpose and point of which is to prevent a developer from claiming the existence of “phantom
units” to circumvent the Act’s other requirements.

The Trial Court also incorrectly held that the 48 alleged units contained in Buildings 13
and 14 are validly created units under the Act, despite the fact that they are not recognized in any
recorded amendment to the Declaration and despite the fact that no substantial completion
certificates for the same were recorded, as required by the New Hampshire Condominium Act,
within the five-year phasing time limit set forth in the Act.

These are clear errors of statutory construction. The Trial Court’s construction
contradicts the plain meaning of the New Hampshire Condominium Act, undermines its intent
and effectively renders as meaningless several of its provisions, which were designed to protect

New Hampshire condominium purchasers, consumers and unit owners from developer abuses.



Since this is a case of statutory construction, it is worthwhile to examine the history of
condominium legislation in New Hampshire and the Uniform Condominium Act from which the

current version of the New Hampshire Condominium was derived.

A. Summary of Condominium Legislation in New Hampshire.

Condominiums are a creature of statute. The New Hampshire Condominium Act,
RSA 356-B (the “Act”) “governs all condominiums and condominium projects” in New

Hampshire. Ryan James Realty, LLC v. Villages at Chester Condo. Assoc., 153 N.H. 194, 196

(2006) (citing RSA 356-B:2 and Neumann v. Village of Winnipesaukee Timeshare Owners’

Assoc., 147 N.H. 111, 113 (2001). The condominium instruments include a declaration of the
condominium, which defines the rights as among the condominium owners, the condominium

association, and the developer.” Town of Windham v. Lawrence Sav. Bank, 146 N.H. 517, 520

(2001).

“Condominium ownership is based on statutory authority, not on common law concepts.”
“We recently reaffirmed the principle that the terms of a condominium declaration must be
interpreted to be consistent with the Condominium Act, and, if the terms of a declaration conflict

with the Act, the Act controls. See, New Hampshire Housing Finance Authority v. Pinewood

Estates Condominium Association, NH  (September 20, 2016) [citing] Sanborn v. 428

Lafayette, LLC, 168 N.H. 582 (2016).

The fifty (50) states, the District of Columbia and Puerto Rico each have some form of
condominium legislation. Each of these condominium statutes give statutory recognition to the
condominium form of ownership of real property and establishes a detailed scheme for the

creation, sale, development and operation of condominiums. Each condominium act provides



that a condominium is created by recording a declaration of condominium in the public registry
of the county or the town where the land is located.

Condominiums became financially viable in 1961 when the FHA began treating
condominiums like single family homes for lending purposes. Stuart Ball, Division into
Horizontal Strata of the Landspace Above the Surface, 39 YALE L.J. 616 (1930); Donna S.
Bennett, Condominium Homeownership in the United States: A Selected Annotated Bibliography
of Legal Sources, 103 LAW LIBR. J. 249 (2011); Curtis Berger, Condominium; Shelter on a
Statutory Foundation, 63 COLUM. L. REV. 987 (1963).

New Hampshire enacted a primitive first generation condominium enabling act in 1965.
Like most condominium enabling acts, it did little more than create a legal basis for the
condominium form of ownership. Condominium enabling acts for the most part leave the details
of the condominium operation to the condominium declaration and by-laws, provided that some
basic statutory requirements are followed. See, RSA 479-A:1, et seq.! Price fluctuations in the
mid-1970s revealed shortcomings in the primitive first generation condominium acts generally.
Richard J. Kane, The Financing of Cooperatives and Condominiums: A Retrospective, 73 ST.
JOHN’S L. REV. 101, 110-114 (1999). In response to these shortcomings, in 1977 the National
Conference of Commissioners on Uniform State Laws created and adopted the Uniform
Condominium Act to deal with the growing condominium industry and to provide a statutory
balance between developers and condominium purchasers in the form of greater flexibility for
developers by allowing them to legally phase condominium projects over time and to provide a

greater level of consumer protection to unit owners from developer abuses. See Prefatory Notes

! New Hampshire’s first generation condominium act remains on the books for
condominiums created under it prior to 1977, which have not adopted the subsequent and current
version of the New Hampshire Condominium Act.



to Uniform Condominium Act (1977); see also Henry L. Judy and Robert A. Wittie, Real
Property, Probate and Trust Journal, Vol. 13, No. 2, Uniform Condominium Act: Selected Key
Issues, pages 437-539 (Summer 1978).

New Hampshire, together with several other states, adopted a modified version of the
Uniform Condominium Act in 1977. This version of the New Hampshire Condominium Act
became effective on September 10, 1977, at RSA 356-B, a little more than one month after the
Uniform Condominium Act was approved for enactment in all of the States by the
Commissioners of Uniform Laws at their annual conference in Vail, Colorado on August 5,
1977.2

The Uniform Condominium Act was amended again in 1980. There are significant
differences between the 1977 version and the 1980 version of the Uniform Condominium Act
generally and as they relate to phasing. New Hampshire has not yet adopted the 1980 version of
the Uniform Condominium Act. Both versions of the Uniform Condominium Act (1977 and
1980) are accompanied by Commissioners’ Comments, which sometimes are useful in providing

an understanding or interpretation of the Acts meaning and intent.>

2 The New Hampshire Legislature, like most states, did not adopt the Uniform
Condominium Act wholesale. The phasing concepts, which are the subject of this Appeal, are
substantially similar and in some respects identical in the Uniform Act and the New Hampshire
Condominium Act.

3 It does not appear that New Hampshire specifically adopted the Commissioners
Comments as part of its Condominium Act in 1977. The Rhode Island Supreme Court has relied
heavily on said Comments in deciding cases under its (1980) version of the Uniform
Condominium Act. Other Courts, including the Rhode Island Supreme Court have relied
heavily upon said Comments as interpretative aid. See American Condo. Ass’n, Inc. v. IDC,
Inc., 870 A.2d 434, 440 (R.I. 2005).




Fourteen (14) states have adopted the 1980 version of the Uniform Condominium Act,
specifically Alabama, Arizona, Kentucky, Maine, Minnesota, Missouri, Nebraska, New Mexico,
Pennsylvania, Rhode Island, Texas, Virginia, Washington and West Virginia.

Four (4) states and the District of Columbia utilize condominium statutes adopting
substantial portions of the 1977 version Uniform Condominium Act, including Virginia, the
District of Columbia, Utah, Kansas and New Hampshire.*

The stated purpose of the Uniform Condominium Act bears on the general construct of
phasing and the importance of the statutory time limits contained in the New Hampshire
Condominium Act. The nomenclature of terms, definitions, statutory time limits and
requirements pertaining to phasing, including convertible land and the process for adding
additional units to a condominium, are similar (if not identical) in many respects in New
Hampshire, the Uniform Condominium Act and some of the other states that have adopted the
1977 version of the Uniform Condominium Act.> An overview of the Uniform Condominium
Act (1977) and a comparison of the Uniform Act and the New Hampshire Condominium Act
shows that the New Hampshire Condominium Act developed a complex statutory scheme for

phased condominiums in New Hampshire, which the Trial Court in this case completely ignored.

4 Unlike New Hampshire which has adopted a sophisticated uniform act, Massachusetts
condominiums to this day continue to be governed by a primitive first generation enabling act.
See, Barclay v. DeVeau, 11 Mass. App. Ct. 236, 247, note 4 (1981)(contrasting the
Massachusetts act with the “more sophisticated” Uniform Condominium Act).

3 Virginia has a ten (10) year time limit for phasing on convertible land condominiums.
VA Code Ann. § 55-79.61(C). Washington D.C. has a five (5) year time limit for phasing on
convertible land condominiums. DC ST § 42-1902.17(C). Kansas has a seven (7) year time
limit for phasing on convertible land condominiums. K.S.A. 58-3115a. Utah has a five (5) year
time period for phasing on convertible land condominiums. UT.C.A § 57-8-13.2(3).
Examination of the condominium acts in Virginia, District of Columbia, Utah and Kansas
reveals virtually identical language, nomenclature and timing provisions for phased
condominiums set forth in the New Hampshire Condominium Act.



B. The Purpose of the Uniform Condominium Act, circa 1977.

The Uniform Condominium Act was drafted by the National Conference of
Commissioners on Uniform State Laws and approved for enactment in all states at its Annual
Conference in Vail, Colorado in August, 1977. The prefatory notes to the Uniform
Condominium Act indicate that by 1977, a need had developed among the states to modernize
the laws governing condominiums, most of which were patterned after the first known
condominium act adopted in 1958 by Puerto Rico or the 1962 Federal Housing Administration
model condominium statute, both of which were enabling acts. The prefatory notes provide that
the Uniform Condominium Act was enacted to address, among other things, a greater need for
developer flexibility in the creation of phased condominiums and a perceived need for additional
consumer protection. Specifically, the prefatory notes provide that Article 2 of the Uniform
Condominium Act, which deals with the creation, alteration and termination of condominiums,
“provides great flexibility to a developer in creating a condominium project designed to meet the
needs of a modern real estate market, while imposing reasonable restrictions on developers’
practices which have a potential for harm to unit purchasers.”

These concepts of balanced developer flexibility and consumer protection manifested
themselves under the Uniform Act in the construct of statutory recognition and limitation of
phased condominiums. The Commissioners’ Comments to the Uniform Condominium Act
provide:

The Act is designed to maximize the developers’ flexibility in creating

condominiums. Thus, the Act significantly differs from “first generation”

condominium statutes which, in many instances, require or attempt to require a

single phase project with fixed allocations or common element interests, votes,

and common expense liability.

Under this Act, as new units are added to a condominium, common element
interests, votes in the association, and common expense liabilities will change,

10



and may dramatically affect the liability of purchasers in the condominium’s early
phases. As a result, disclosure of the conditions under which a flexible
condominium may be developed is required [omit interior citation], and a
maximum limit of 7 years is suggested as the period during which such changes
may be made by any declarant....While a time limit on the exercise of declarant’s
rights and full disclosure of the nature of those rights are important protections to
purchasers, flexibility in the Act is highly desirable in order to permit
economically viable development of condominiums in a rapidly changing market.
See, Uniform Condominium Act (1977), Commissioners Comments to Section 1-
103 (definition of flexible condominium), note 9.

Thus, the Uniform Condominium Act specifically included significant provisions
governing phased condominiums to provide flexibility to condominium developers that earlier
condominium enabling acts did not provide. At the same, the Act also limited the time periods
within which phased condominiums could be completed. It struck a measured balance between
developer rights and consumer rights, a balance which has manifested itself in the New
Hampshire Condominium Act. This balance will be inexorably skewed against consumers in
favor of all future New Hampshire condominium developers if the Trial Court’s decision is

allowed to stand.

C. Phasing Concepts Under the Uniform Condominium Act and the New
Hampshire Condominium Act.

Three (3) types of phased or flexible condominiums have been generally recognized by
real estate and condominium practitioners. The first kind is called a convertible land
condominium, also called an “all in” condominium. In this type of condominium, the developer
submits the entire parcel of land (which immediately becomes common area) to condominium
status at its creation (hence the term “all in"), creates an initial group of units upon said land and
then reserves the right to create additional units upon the submitted (“convertible””) common land
in the future. The second kind of recognized phased condominium is called an expandable or

“additional land” condominium, which allows a declarant to (at some future date) add additional

11



adjacent land (which is not originally part of the land originally submitted to the condominium)
to the condominium and build units upon it. The additional land can either come into the
condominium with completed structures or additional units thereon or they can be constructed
and added subsequent to the expansion or addition.® The third type of condominium is referred
to as a contractible or withdrawable condominium, which as its name implies allows a declarant
to remove or withdraw a portion of submitted common area land at some future date, provided
that there are no structures located on the land to be withdrawn.

Both the Uniform Condominium Act and the New Hampshire Condominium Act
recognize these three basic phasing concepts. Both the Uniform Condominium Act and the New
Hampshire Condominium Act impose time limits on all three concepts. The Uniform
Condominium Act (1977) imposes a seven (7) year time limit on all three types of phased
condominiums,’ whereas New Hampshire imposes a five (5)-year time limit on convertible land
condominiums and a seven (7) year time limit on the other two types (expandable and

contractible). A comparison of the respective phasing components of both Acts provisions

® Technically there is a fourth kind, known as convertible space, which also has its
origins in the Uniform Act and is contained in the New Hampshire Condominium Act. This
concept allows a developer to submit a building to condominium status and reserve portions of
the building as common area, designated as convertible space, which later allows the developer
to convert those interior rooms into units or limited common area. Lilac Lane does not have any
convertible space provisions in its Declaration and/or site plans and as such that concept is not
specifically applicable to this case.

" The 1980 version of the Uniform Condominium Act, which has not been adopted by
New Hampshire eliminated the seven (7) year time limit, instead requiring the developer to set
his own fixed time limit in the declaration. Under the 1980 version of the Uniform
Condominium Act, a developer theoretically could impose a 25-year time limit, provided it is
stated in the declaration. The reality is that most lending organizations have over the years
required a 7-year time limit in order for loans on condominium units to be freely transferred in
the secondary market under applicable Fannie Mae and Freddie Mac secondary market
guidelines, so 7 years has remained a typical limit. This theoretical exercise is irrelevant in this
case as the Lilac Lane Declaration contains no time limit on phasing and the New Hampshire
Condominium Act imposes a 5-year time limit.

12



follows and demonstrates New Hampshire’s clear reliance upon and adoption of the same overall
basic phasing concept and structure set forth in the Uniform Condominium Act and in turn

recognizes the balance between developer flexibility and consumer protection for units owners.

1. Phasing Definitions.

The 1977 version of the Uniform Condominium Act uses the following terms to
recognize and govern condominium phasing:

(1) Additional Real Estate: real estate that may be added to a flexible
condominium. UCA (1977) § 1-103(1).

(2) Convertible Real Estate: a portion of a flexible condominium not within a
building containing a unit, within which additional units or limited
common elements, or both may be created. UCA (1977) § 1-103(9).

3) Flexible Condominium: a condominium containing withdrawable or
convertible real estate, a condominium to which additional real estate may
be added, or a combination thereof. UCA (1977) § 1-103(13).

4) Withdrawable real estate: real estate that may be withdrawn from a
flexible condominium. UCA (1977) § 1-103(24).

The Commissioners’ Comments further elucidate the definition convertible real estate as
follows:

[Clonvertible real estate describes real estate which is part of the condominium,
rather than outside its boundaries. As a result, convertible real estate, until
converted, is a part of the common elements, and the legal ownership of the real
estate resides in the unit owners. In that respect it differs from “additional real
estate” which is not part of the condominium, and is not owned by the unit
OWners.

>k ok s sk sk sk sk s ok s sk sk sk sk sk s sk sk sk sk s sk s sk sk sk sk sk s sk sk skosk sk sk sk skeosk sk skoskosk koo

Convertible real estate, like additional real estate, is a device which permits the
declarant to build the project in phases, but offers certain advantages which
additional real estate may not provide.® UCA (1977) § 1-103, comment 6.

8 The Commissioners’ comments go on to provide examples of the advantages a
developer may have in utilizing the convertible real estate phasing option in lieu of the additional
real estate phasing option. Id.
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Notably, the definitions in the Uniform Condominium Act and the Commissioners
Comments do not contemplate a fourth method of phasing that is outside of the Act or the Act’s
requirements, as the Uniform Condominium Act is clearly a departure from the primitive first
generation enabling acts, and such a method would also defeat the consumer protection
component and purpose of the Uniform Condominium Act. The list, concepts and types of
phased condominiums are clearly meant to be exclusive.

The New Hampshire Condominium Act contains the following similar phasing terms and
definitions:

(1) Convertible land: is a building site which is a portion of the common area,

within which additional units and/or a limited common area may be
created in accordance with this chapter. RSA § 356-B:3(X)

(2) Expandable condominium: is a condominium to which additional land
may be added in accordance with the provisions of the declaration and of
this chapter. RSA § 356-B:3(XV)

3) Contractible condominium: is a condominium from which one or more
portions of the submitted land may be withdrawn in accordance with the
provisions of the declaration and of this chapter. If such withdrawal can
occur only by the expiration or termination of one or more leases, then the
condominium shall not be deemed a contractible condominium within the
meaning of this chapter. RSA § 356-B:3(VIII).

Other portions of the New Hampshire Condominium, much like the Commissioners’
Comments to the Uniform Condominium Act (1977) provide further elucidation to the above
phasing definitions, particularly as it pertains to convertible land. Specifically, RSA 356-
B:23(III) provides: “All convertible lands shall be deemed part of the common areas except for
portions thereof as are converted in accordance with the provisions of this section.” The above
cited phasing concepts and definitions are very similar to the phasing concepts identified in the
Uniform Condominium Act (1977) and the other jurisdictions that have adopted the same.

Furthermore, the New Hampshire Condominium Act provides that these phasing concepts can
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only be created, added or carried out “in accordance with this chapter,” id., which like the
Uniform Condominium Act, means that these are the exclusive methods of condominium
phasing allowed by statute. There is no other provision of the New Hampshire Condominium
Act that contemplates phased condominiums outside of, separate and free from the requirements,
limitations and restrictions of the New Hampshire Condominium Act. Phasing must be done “in
accordance with this chapter.” Id. To permit otherwise, would defeat the consumer protection
objectives of the New Hampshire Condominium Act. Furthermore, RSA 356-B:13 provides that
relating to construction of condominium instruments, a construction consistent with the chapter

shall control over any construction inconsistent therewith.

2. Time Limitations.

The Uniform Condominium Act (1977) imposes a maximum seven (7)-year time limit on
all phased condominiums: convertible, additional land and withdrawable. The seven (7)-year
time limit is contained in the body of the Uniform Condominium Act at Section 2-106 [Contents
of Declaration: Flexible Condominiums], as follows:

The declaration for a flexible condominium shall include, in addition to the
matters specified in Section 2-105:

(1) An explicit reservation of any options to create units, limited
common;

(2) the expiration of the time limit;

3) Uniform elements, or both, within convertible real estate, or to add
additional real estate to or withdraw withdrawable real estate from
the condominium;

A statement of the time limit, not exceeding [7] years after the recording of the

declaration, upon which any option reserved under paragraph 1 will lapse, together with a

statement of any circumstances that will terminate the option before Uniform Condominium Act
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(1977) § 2-106(1)(2)(emphasis supplied). Under the Uniform Condominium Act any amendment
to the declaration affecting the maximum 7-year period requires unanimous 100% unit owner
consent. See, Uniform Condominium Act (1977) § 2-117(d)(...no amendment may create or
increase special declarant rights....in the absence of unanimous consent of the unit owners).

The New Hampshire Condominium Act sets forth maximum seven (7) year periods for
exercise of contractible and expandable rights, which time limit must be stated in the declaration,
much like the Uniform Condominium Act. RSA 356-B:16(11I)(c) and 356 B:16(IV)(c). Unlike
the Uniform Condominium Act, the New Hampshire Condominium Act does not require a
developer to state in the declaration the time limit by which he will exercise his convertible land
rights. Instead, that right is conferred explicitly by statute, though the developer can provide a
shorter time limit in the declaration if it so chooses. See, RSA 356-B:16(1I). RSA 356-B:23(IlI),
which describes the methods and means for conversion of convertible lands, provides:

No such conversion shall occur 5 years from the recordation of the declaration, or
such shorter time period as the declaration may specify. 1d.’°

It is unclear why New Hampshire deviated from the 7-year time limit set forth for
convertible lands in the Uniform Condominium Act and set a shorter 5-year period. Perhaps it
was to provide a greater degree of consumer protection via a shorter time frame for construction
in an existing condominium community (perhaps recognizing that a shorter time frame may be

more desirable for unit owners who have to effectively live within a construction zone), which of

? Thus RSA 356-B:23(11I) indirectly says what RSA 356-B:16(11) fails to say. Obviously
convertible land rights are governed by a 5-year time limit and it is good practice to state that
time limit in the body of the declaration. However, failing to state a time limit is not necessary as
the maximum five-year time limit contained in the Act would control regardless. The
declaration may not contradict the Act.
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course would be a purpose that is within the intent and purpose of the Uniform Condominium
Act.

The New Hampshire Condominium Act even provides a greater degree of flexibility for
developers than the Uniform Condominium Act (1977) relative to the extension of the phasing
time limits. Unlike, the Uniform Condominium Act, which requires unanimous (100%) unit
owner consent for extension of the maximum 7 year period, the New Hampshire Condominium
Act provides that the seven (7) year time limit for expandable and contractible condominiums
and the five (5) year time limit for convertible condominiums may be extended for one
additional 7 or 5 year period, respectively, by an amendment to the declaration with the written
agreement of 67% of all units owners of substantially completed units!® prior to the expiration of
the applicable time limit or 80% of all unit owners of substantially completed units if the time
limit has already expired. See, RSA 356-B:16(IlI)(c), RSA 356-B:16(IV)(c), RSA 356-B:23(1lI)
all of which incorporate and reference the special amendatory provision found at RSA 356-

B:54(V).!!

10 With respect to the possibility of an extension, the New Hampshire Condominium Act
importantly requires the vote to be of “substantially completed units,” in order to prevent the
developer from creating “phantom units” that are not substantially complete, as a device to
increase voting rights allowing him to secure an extension. This is another reason why the Trial
Court’s determination that there are actually 120 existing units in the Lilac Lane Condominium
is in conflict with the plain meaning and intent of the New Hampshire Condominium Act.

' The special amendment provision allowing extension of phasing rights in the New
Hampshire Condominium Act is for extension of the particular phasing right time limit
contained in the declaration. See, RSA 356-B:16(I1I)(c), RSA 356-B:16(1V)(c), RSA 356-
B:23(III). It is not an extension of the statutory maximum, it is the extension of up to the
statutory time limit contained in the declaration for an additional 5 or 7 years. Thus, in order for
the extension provision to be applicable the time limit must be stated in the declaration. The
Lilac Lane Condominium Declaration does not contain any time limit on phasing rights
whatsoever, and thus, cannot be extended even if Monument Garden could somehow satisfy the
67% or 80% thresholds.
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While the New Hampshire Condominium Act is more restrictive than the Uniform
Condominium Act with respect to time limits on phasing rights with respect to convertible land
condominiums (5 years instead of 7 years), and provides greater flexibility with respect to
extension of times limits (67% or 80% depending on whether they have already expired as
opposed to 100%) that the Uniform Condominium Act, the overall scheme relative to phased

condominiums and phasing rights is essentially the same.

3. The Means and Methods for Exercising Phasing Rights and Creating
or Adding New Units.

The Uniform Condominium Act and the New Hampshire Condominium Act share nearly
identical requirements as to the items that must be stated in the declaration and plats and plans
with respect to phased condominiums, i.e. convertible, expandable/additional land or
contractible/withdrawable. Among other things, they must identify how many additional units

may be built, the time limit, description of the convertible or expandable land, etc. See, Uniform

Condominium Act (1977) § 2-105, 2-106, 2-110 and compare with RSA 356-B:16(1), (II), (III),
(IV), RSA 356-B:20 and RSA 356-B:23(1II).'?

The obvious purpose of phased condominiums is to allow the developer time and the
ability to create and add units in addition to those that were established from inception of the
Condominium and to allow for some flexibility due to market and/or financial conditions. The
Uniform Condominium Act and the New Hampshire Condominium Act set forth a nearly

identical means and method to create and add new units in phased condominiums. The means

12 'While the developer in this case did not identify the Lilac Condominium as convertible
and did not specifically comply with all of the requirements on the plats and plans for a
convertible land condominium, it does seem to meet the definition and construct of a convertible
land condominium, except that the Declaration is missing the time limit, which theoretically is
not necessary since it is set by statute, RSA 356-B:23(III). The failure to state a time limit may
only preclude the ability to extend that time limit.
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and method is for the declarant to prepare, execute and record an amendment to the declaration
and submit new plats and plans, identifying units by number and location within the applicable

time limit. See, Uniform Condominium Act (1977) § 2-111 (cross referencing § 2-119

[amendments] and § 2-110 [plats and plans] and compare with RSA 356-B:23(1I)[conversion of
convertible lands] and RSA 356-B:25 [expansion of condominium] and RSA 356-B:26
[contraction of the condominium]).

Simply put, both under the Uniform Condominium Act and the New Hampshire
Condominium Act, the sole means to create and add additional units to the Condominium is by
recording a declaration amendment, together with an amendment to the plats and plans
identifying and locating the newly created units pursuant to the exercise of phasing rights. This
makes perfect sense. Units do not come into existence until they are specifically added to the
declaration by a recorded amendment recognizing them as such. In this case, Monument Garden
never recorded any amendments to the Declaration within the 5-year time limit, thus, there is no
way to recognize any of the 48 alleged new units contained in buildings 13 and 14.

There is an additional important requirement under both the Uniform Condominium Act
and the New Hampshire Condominium Act. Each time units are created at a condominium,
whether as part of the initial declaration or through the declarant’s exercise of phasing rights, the
Declarant must record either with the plats and plans or the amendment, a certificate prepared by
a registered architect, registered engineer or licensed land surveyor certifying that the units have
been substantially completed. See, Uniform Condominium Act (1977) § 2-101(b) and 2-111 and
compare with RSA 356-B:23(II)[conversion of convertible lands] and RSA 356-B:25 [expansion

of condominium] RSA 356-B:20(I), (II), (IIT) and RSA 356-B:21.
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The Commissioners’ Comments to the Uniform Condominium Act (1977) emphasize the
importance of the certification of substantial completion of units at the time of the recording of
the initial declaration and the addition of phased units.

The purpose of imposing these requirements is to insure that a purchaser will in
fact take title to a unit which may be used for its intended purpose. Ifa
condominium were said to consist from the beginning of a certain number of units
even though some of those units had not yet been completed, or even begun,
serious problems would arise if the remaining units were never construed and if
no obligation to complete construction could be enforced against any solvent
person. If the insolvent owner of the unbuilt units failed to pay his common
expense assessments, for example, the unit owners association might be left with
no remedy except a lien of doubtful value against mere cubicles of
airspace....This requirement of substantial completion...reduces the possibility
that a failure to complete will upset the expectations of purchasers or otherwise
harm their interests in case the declarant becomes insolvent and no solvent person
has the obligation to complete the unit. UCA (1977) § 2-101, Commissioners
comment 3."3

The means and methods for the exercise of a developer’s phasing rights contained in the

Uniform Condominium Act are virtually identical to the means and methods contained in the

13 The Commissioners Comments to the Uniform Condominium Act go on to make an
excellent distinction about the difference between traditional and phased condominiums in the
context of discussion of substantial completion, as follows:

The requirement of substantial completion does not mean that the
declarant must complete all buildings in which all possible units would be located
before creating the condominium. If only some of the buildings in which units
may ultimately be located have been “structurally” completed, the declarant may
create a “flexible condominium” (section 2-106) in which only the completed
units are treated as units for the outset, while an option is reserved to create
additional units late in “convertible real estate” or “additional real estate.” The
optional units may never be completed or added to the condominium; however,
this will not affect the integrity of the condominium as originally created. UCA
(1977) § 2-101, comment 7.

The above comment is useful in this case, as it illustrates from a construction phasing
perspective there are two options, convertible condominiums and expandable condominiums,
both of which are limited in time. There is no third option that is unlimited in time, as the Trial
Court seems to have permitted in this case.
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New Hampshire Condominium Act and clearly have been borrowed from the Uniform

Condominium Act.

D. The New Hampshire Condominium Act’s Evolution from the Uniform
Condominium Act (1977), Establishes a Harmonious Scheme for Phased
Condominium Designed to Protect The Reasonable Expectations of
Consumers.

Clearly, the New Hampshire Condominium Act tracks the Uniform Condominium Act’s
(1977) establishment of a well thought out and harmonious statutory scheme for phased
condominiums. Both acts identify and differentiate the type(s) and kinds of phased
condominiums, adopt strict statutory requirements for what must be contained in the initial
declaration, establish statutory time limits for different types of phased condominiums, set the
manner in which those time limits may or may not be extended and the level of consent required
and proscribe the means and methods for properly exercising these phasing rights. The New
Hampshire Legislatures’ near adoption of the Uniform Condominium’s Act’s phasing scheme
(with some modification) is an expression of its recognition of the Uniform Condominium Act’s
need to establish a scheme that provides greater planning flexibility to condominium developers,
while at the same time affording a greater measure of consumer protection to prevent against
developer abuses.

The New Hampshire Condominium Act also adopted the optional Administration and
Registration Requirements contained in the Uniform Condominium Act to provide consumer
protection oversight for condominium purchasers. Compare RSA 356-B:48-65 with Uniform
Condominium Act (1977) Section 5-101-5-110. This emphasizes that the New Hampshire
Condominium Act is a consumer protection act and should be construed as such, again to allow
developer flexibility but to protect against developer abuses. In that vein, the fundamental

purpose of the New Hampshire Condominium Act is to protect the reasonable expectations of
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unit owners and prospective unit owners, “who are charged with knowing what is in the public

records for them to know before they buy.” Shepherds Hill Homeowners Assoc., Inc. v.

Shepherds Hill Dev. Co., LLC, Hillsborough Sup. Ct. Southern Dist., Docket No. 2013-CV-

00241 (N.H. Super. Ct. March 18, 2014), aff’d, 2015 WL 11071128 N.H. S. Ct. Case No. 2014-

0306 (N.H. S. Ct. April 2, 2015) (unpublished), (quoting Sunshine Meadows Condo. Assoc. v.

Bank One, Dayton, N.A., 599 So.2d 1004, 1009 (Fla. Dist. Ct. App. 1992); [citing] Alessi v.

Bowen Court Condo, 44 A.3d 736, 742 (R.I. 2012) (noting that “Rhode Island’s Condominium

Act, which 1s modeled on the 1980 version of the Uniform Condominium Act is a consumer
protection vehicle”). !

With that backdrop of the evolution, genesis, intent and meaning of the New Hampshire
Condominium Act, it is clear that the Trial Court erred by holding that the Declarant’s phasing
rights at Lilac Lane Condominium are not governed by the statutory 5-year time limit for
convertible land condominiums and that the 48 units contained in Buildings 13 and 14 are
lawfully existing units in the absence of a recorded declaration amendment and site and floor
plans containing substantial completion certificates as required by the Act. The New Hampshire
Condominium Act’s provisions, in particular its well-reasoned, balanced approach to phasing
borrowed from a model uniform act, must be followed. Inconsistent provisions and/or attempts

in a condominium declaration that subvert or attempt to avoid its limitations and restrictions are

invalid. See New Hampshire Housing Finance Authority v. Pinewood Estates Condominium

14 In this regard, the registration form to be filed with the Attorney General’s Office
requires the developer to identify by checking a box whether it is an expandable, convertible or
contractible condominium. There is no fourth or other box to be checked on the registration
form (other than convertible space, which is not applicable). See, State of New Hampshire
Condominium Act Comprehensive Application for Registration Pursuant to RSA 356-B:51(1),
Form CPLC 100 (June, 2014), New Hampshire Attorney General’s Office.
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Association, N.H.  (Decided September 20, 2016)(holding that provision in condominium
declaration allowing a termination of services lien as a priority over a first mortgage sufficient to
survive a foreclosure unenforceable as it was contrary to the New Hampshire Condominium

Act’s provisions relative to priority of first mortgage).

II. THE TRIAL COURT’S DECISION HOLDING THAT THE LILAC LANE
CONDOMINIUM’S PHASING PLAN IS NOT SUBJECT TO ANY TIME LIMIT
CONTRAVENES THE PLAIN MEANING OF THE NEW HAMPSHIRE

CONDOMINIUM ACT.
A. All Phased Condominiums in New Hampshire Are Subject to a Time Limit of
Either 5 or 7 Years.

As explained above, the New Hampshire Condominium Act sets forth a specific
statutory scheme for phased condominiums. All phased condominiums in New Hampshire,
whether convertible, expandable or contractible, have a statutory time limit by which those
phasing rights must be exercised. If convertible land rights are not exercised within 5 years, the
common area is fully vested in the unit owners and the declarant has no further rights in, to

and/or over said areca. See Ryan James Realty, LLC v. Villages at Chester Condo. Assoc., 153

N.H. 194, 196 (2006); Shepherds Hill Homeowners Assoc., Inc. v. Shepherds Hill Dev. Co.,

LLC, Hillsborough Sup. Ct. Southern Dist., Docket No. 2013-CV-00241 (N.H. Super. Ct. March
18, 2014), aft’d, 2015 WL 11071128 N.H. S. Ct. Case No. 2014-0306 (N.H. S. Ct. April 2, 2015)
(unpublished).

There are no exceptions to, and no way to avoid, the time limits established by the
statutory scheme. See, RSA 356-B:2 (this chapter shall apply to all condominiums and all
condominium projects). There are really only two types of phased condominiums involving the
ability to construct and add additional units: convertible and expandable. There is no third

option that is not contemplated by or excepted from the statutory framework that would permit
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Monument Garden to avoid the 5-year time limit for convertible land set forth at RSA 356-
B:23(1II).

The Lilac Lane Condominium has all of the hallmarks of a convertible land
condominium, making it subject to the five-year time limitation on phasing, even though it is not
explicitly labeled as a convertible land condominium and all of the requirements contained in the
Declaration for convertible land condominiums have not been met.!"

The Lilac Lane Condominium Declaration was created and recorded more than 5 years
ago on March 3, 2010. At that time, only Building 12, containing 24 units, 20 of which are
currently owned by third parties other than Monument Garden, existed. The Declaration, as
recorded by the original declarant, New Meadows, provides that the land consisting of 7.18
acres, as described in Exhibit “A” to the Declaration, with all buildings and improvements, was
submitted to condominium status pursuant to the New Hampshire Condominium Act.

The Declaration provides that the Lilac Lane Condominium shall consist of up to a

maximum of 120 units'® located in five buildings designated on a Condominium Plan as

Buildings 12, 13, 14, 15 and 16, with each building containing 24 units. See, Lilac Lane
Condominium Declaration § 3(d)(1). All 120 units are identified in the original declaration and
on the site plans even though only 24 units in Building 12 existed at the time of the recording of

the Declaration in 2010. The Declaration does not identify or reference: (1) what type of phased

15> The Commissioner’s Comments are useful in this regard and provide that “a project
which meets the definition of condominium is subject to this Act even if this or other sections of
the Act have not been complied with.” Uniform Condominium Act § 2-101, Comment 1. So
while Lilac Lane may contain some of the statutory language relative to convertible land
condominiums, it fits the definition of a convertible land condominium and therefore the Act,
and its five (5)-year time limit applies.

16 The use of the term of up to a maximum of 120 units contemplates that additional units
may, but need not, be added over time, which is consistent with a phased condominium.
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condominium it is, (2) any time limit for the exercise of phasing rights, (3) any of the statutory
phasing terms or definitions. However, it clearly is a “phased condominium,” as the Declaration
contemplates the construction and addition of units over time upon the submitted land.
Additionally, just prior to transferring the condominium project to Monument Garden, the
original declarant, New Meadows, recorded a so-called “Memorandum of Understanding
(Phasing Plan)” with the Registry of Deeds on April 13, 2012, at Book 4009, Page 2 (the
“MOU”). The MOU was executed solely by the President of New Meadows and was not agreed
to or executed by the unit owners. The MOU generically references New Meadows’ “present
plans for the construction and sale of the New Units” in phases, but like the Declaration fails to
reference any of the statutory concepts by name and does not contain a time limit for completion
of the phases. The MOU also expressly provides that it “shall not be binding on New Meadows,
its successors or assigns, and shall not be deemed to benefit or create any rights in any Unit
Owner or third-party.”

The MOU clearly references the original developer and declarant’s intent that Lilac Lane
was in fact a phased condominium, which contradicts the Trial Court’s decision that all 120, 96
of which were un-built at the time of recording, were units from inception of the Condominium.
Of course, a self-serving MOU is not the statutorily defined method for creating and establishing
condominium phasing rights in New Hampshire or any other state. The statute sets forth the
mechanism to establish phased condominiums by explicitly setting forth the scheme and
concepts in the Declaration of Condominium.

Additionally, the Deed evidencing the transfer of the Condominium development rights
from the original declarant, New Meadows, to Monument Garden dated October 3, 2012,

recognizes that only 24 units had been created as of that date and that Building 13 was partially
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constructed. It also recognized that the conveyance included development rights pursuant to
RSA 356-B, et seq., which is the New Hampshire Condominium Act and is clearly the only
method for development or phasing rights in New Hampshire. See, Deed attached as
EXHIBIT “3” to Verified Complaint.

In this case, the Condominium Declaration disclosures and site plans submitted by the
original declarant look very much like convertible land. They identify additional buildings and
numbers of units to be constructed in the future and show where they are located or to be located
on the original 7.18 acres of submitted common area land. The expressed phasing intention
(both from the Declaration, the MOU and even the Monument Garden Deed) is an exact fit for
the purpose of convertible land, i.e. phased construction of units on submitted land. The
Declaration meets the definition of convertible land under the New Hampshire Condominium
Act, even though the term is not used, and even though the Declarant failed to record any plans
or amend the Declaration when the units in Buildings 13 and 14 were substantially completed
(and is now time-barred from doing so). See, RSA 356-B:3(X).

There is no basis for the Trial Court’s conclusion that Monument Garden has any further
right beyond March 3, 2015, to construct and or add additional units in the contemplated
Buildings 15 and 16, or for that matter whatever was built in Buildings 13 and 14. The statutory
five-year time limit for convertible land phased condominiums set forth at RSA 356-B:23(III)
expired on March 3, 2015, five years after the recording of the Declaration. The New Hampshire
Condominium Act does not recognize phased condominiums that are unlimited in time. The
inclusion of time limits for all phased condominiums in New Hampshire evidences the statutory
intent that phased condominiums that are unlimited in time are excluded from the scheme.

Matter of Gamble, 118 N.H. 771, 777 (1978) (citing Vaillancourt v. Gen. Mut. Ins. Co., 117
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N.H. 48 (1977), and 2A J. Sutherland, Statutes and Statutory Construction § 47.23-24 (4th ed. C.

Sands 1973)(citing the well established rule of statutory construction that “the expression of one
thing in a statute implies the exclusion of another”). The Trial Court’s determination and
decision in this regard are clearly erroneous and if adopted would render as moot the entire
phasing scheme, including time limits established in the New Hampshire Condominium Act. If
allowed to stand, any developer in New Hampshire could circumvent the time limitations
imposed by the Legislature on phased condominiums by following a similar construct to this
case. Such a construction is especially repugnant in this case, because here the developer created
a phased condominium that clearly meets the definition of a convertible land condominium, yet
was able to avoid the time limit simply by failing to use the statutory term. The New Hampshire

Condominium Act should not be construed in such a fashion that renders entire concepts,

definitions, and numerous provisions meaningless. See New Hampshire Housing Finance

Authority v. Pinewood Estates Condominium Association, N.H.  (Decided September 20,

2016)(holding that provision of by-laws that conflicts with the Act is void and requiring the Act
to be interpreted in the context of the overall statutory scheme and not in isolation). That would
not only undermine the clear purpose and intent of the Uniform Condominium Act (1977) from
which it was derived, it would also undermine the consumer protection flavor of the Act.
Accordingly, the Trial Court’s decision failing to recognize the 5-year time limit for the
development and phasing of the Lilac Lane Condominium was in error.

B. Phantom Units Are Prohibited By the Act’s Substantial Completion
Requirements.

The Trial Court’s finding in its Decision that the 120 units, 48 of which have not even
been physically constructed as of this date, and only 24 of which existed at the time the

Declaration was recorded, are units within the meaning of the New Hampshire Condominium
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Act, and therefore are not subject to convertible land requirements or restrictions is contradicted
by the Declaration itself, as well as the New Hampshire Condominium Act. The original
Declaration recognizes that it is a phased condominium and that only 24 units were created at
inception, and that the Condominium could consist of “a maximum of up to 120 units.” See
Lilac Lane Condominium Declaration at § 3(d)(i). A “maximum of up to 120” is consistent with
a phasing right, and there is no requirement to fulfill the maximum. The Declaration even
contains a provision that later constructed units would not be recognized and therefore could not
be sold until certificates of occupancy were issued post construction. See, Lilac Lane
Condominium Declaration § 3(h)(iv). That is not consistent with 120 units from creation. The
Condominium Declaration only recognizes 24 existing units, not 120. Again, the Deed to
Monument Garden in 2012 also recognizes that 120 units did not exist on the date the Lilac Lane
Condominium was created. In fact, it specifically recognizes that Building 13 is only partially
completed and recognizes the sale of development rights under the New Hampshire
Condominium Act, RSA 356-B, et seq. See Deed to Monument Garden dated October 12,
2012, Exhibit 3 to Verified Complaint.

Apart from the obvious fact that 120 units did not exist at the Lilac Lane Condominium
on March 3, 2010, and do not exist now, the Trial Court’s finding that 120 units do in fact exist
runs afoul of the substantial completion requirements of the New Hampshire Condominium Act.
RSA 356-B:7 requires all units (except for those located on convertible lands) to be depicted on
site and floor plans that comply with RSA 356-B:20, I and II, which require the issuance of

certificates of substantial completion, signed by the appropriate professionals.!” It is undisputed

17 This is not a new requirement most condominium enabling legislation required units to
be depicted on plans verified by appropriate professionals (i.e. architect, land surveyor or
engineer) containing certifications that the units have either been substantially completed or are
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that at the time of the recording of the Declaration only 24 units were substantially completed
and existed. None of the later constructed 48 units in Buildings 13 and 14 existed or were
completed, let alone the 48 units in Buildings 15 and 16 (which as of the date of this Appeal have
yet to be constructed). The Trial Court’s decision that unconstructed units are in fact lawfully
existing units flies in the face of the New Hampshire Condominium Act (as well as the Uniform
Condominium Act’s) substantial completion requirements set forth at RSA 356-B:20, I and II.
The Rhode Island Condominium Act, which is modeled on the 1980 version of the
Uniform Condominium Act, like New Hampshire, has a requirement for substantial completion
of buildings and units at the time the condominium declaration is recorded. See R.I. Gen. Laws

§ 34-36.1-2.09(a). In America Condo. Ass’n v. IDC, Inc., 870 A.2d 434 (R.I. 2005), the

declarant of a Rhode Island condominium attempted to work around the substantial completion
requirement (to avoid a 7-year time limit lapse on development rights) by identifying un-built
buildings and units in the declaration and on site plans that the declarant “intended to construct in
the future.” 870 A.2d at 439-40. The Rhode Island Supreme Court rejected the declarant’s
argument that it had satisfied the statutory requirements for lawful recognition of those structures
as units, wherein it held:

[N]o structural components were located on either of the two parcels in 1988 that
met the requirements for ‘substantial completion’ that the Act cites as a
prerequisite for recording a declaration of condominium. . . . Therefore, because
the [un-built] Units never were validly created units within the meaning of the
Act, they were, and remain, common elements.” Id. The Court concluded that if
a declarant were allowed to construct future buildings and units after the
condominium was created, even if they are identified in the declaration and
shown on site plans, “the requirement that all structural components and
mechanical systems be substantially completed indeed would be irrelevant.”

depicted “as built.” In fact, New Hampshire’s first generation condominium act contains an as
built certification requirement. See, RSA 479-A:12.
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1d. at 440-41. Similarly, the Trial Court’s holding that all 120 units, 96 of which were un-built
when the Lilac Lane Condominium was created, are “units” renders as completely irrelevant the
New Hampshire Condominium Act’s basic recognition of unit existence and requirements for
substantial completion of units, whether phased or traditional. The Trial Court’s Decision
essentially recognizes “phantom units.” This is clearly erroneous. No version of the Uniform
Condominium Act and no version of the New Hampshire Condominium Act, old or new, permits
or recognizes un-built “phantom units.”

If this aspect of the Trial Court’s decision is allowed to stand, it would permit developers
to effectively end run the entire phasing component of the New Hampshire Condominium Act,
and return the Act, which is modeled on a sophisticated uniform law, back to its pre-1977
enabling act. In fact, it would be worse, because it would even undo the substantial completion
requirement contained in the enabling act. See, RSA 479-A:12. It cannot be the case that the
Legislature enacted a complex scheme for phasing with substantial completion requirements,
time limitations and significant consumer protection provisions, simply to allow developers to
have greater flexibility than they had pre-1977, without any substantial completion requirement.
The Trial Court’s decision in this regard leads to an absurd result and is therefore clearly
erroneous. This Court should not interpret the Act in such a way that sanctions the very

developer abuses it was intended to prevent.

C. Buildings 13 and 14 Are Common Area and Do Not Contain Any Lawful
Condominium Units.

At the time the Lilac Lane Condominium Declaration was recorded on March 3, 2010,
only Building 12 was completed. Twenty of the twenty-four units in Building 12 were sold and
are owned by third parties other than Monument Garden. When Monument Garden became the

successor Declarant to the Condominium in October 2012, its own deed acknowledged that
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Building 13 was only partially completed and the remainder of the buildings had not been
constructed. See Deed to Monument Garden dated October 12, 2012, Exhibit 3 to Verified
Complaint.

According to the Verified Complaint, Building 13 (allegedly containing 24 units) was
completed in June 2013, and Building 14 (allegedly containing 24 units) was completed in July
2014, well after the original Declaration was recorded in 2010. It is undisputed that Monument
Garden never recorded any amendments to the Declaration recognizing these units as part of the
Condominium. Furthermore, Monument Garden never recorded any substantial completion
certificates for said units, certified by appropriate professionals for said units. Monument
Garden rents all 48 units in Buildings 13 and 14 to third party tenants and has not sold a single
unit in either building. It is indisputable that Buildings 13 and 14 and the units allegedly created
therein were constructed on the original 7.18 acres of common area land initially submitted as
part of the condominium.

Once again, this violates the New Hampshire Condominium Act. RSA 356-B:23(1)
provides that:

The declarant may convert all or any portion of any convertible land into one or

more units....Any such conversion shall be deemed to have occurred at the time

of the recordation of appropriate instruments pursuant to paragraph II and

RSA 356-B:20(111).

RSA 356-B:20(11l), as referenced above, provides for the recording of amended site and floor
plans depicting the newly created and added units, together with substantial completion
certificates verified by appropriate professionals. See RSA 356-B:20(III). Furthermore,
RSA 356-B:23(11) provides:

Simultaneously with the recoding of site plans and floor plans pursuant to

RSA 356-B:20, III, the declarant shall prepare, execute and record an amendment
to the declaration describing the conversion.
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Monument Garden never recorded site and floor plans, substantial completion certificates, nor
did it record an amendment recognizing the 48 allegedly created units contained in Buildings 13
and 14 when it purported to construct them in 2013 and 2014. No amendments or floor plans
were recorded then, and they were not recorded prior to the expiration of the 5-year conversion
time limit contained at RSA 356-B:23(III). Quite simply, none of the conversion instruments
(declaration amendment, site and floor plans and substantial completion certificates) necessary to
recognize their legal creation and existence under the New Hampshire Condominium Act have
ever been recorded, and Monument Garden is time-barred from doing so now.'® The so-called
units have never been treated as units. Not a single unit in Buildings 13 and 14 has been sold."’
As such, under the Act, they remain common areas. RSA 356-B:23(III) provides:

All convertible lands shall be deemed a part of the common areas except for such

portions thereof as are converted in accordance with the provisions of this section.

RSA 356-B:23(11I).

Of course, there is a reason for the recording requirements. It is imperative that
purchasers be assured that units exist and are lawfully created before the 5-year time limit. The
only way to do this is through the recording of amendments, substantial completion certificates,
and site and floor plans. Any purchaser of a unit in Buildings 14 and 15 would want to view
these instruments at the applicable registry of deeds and ensure that they were recorded prior to
the expiration of the 5-year time limit for convertible land condominiums. The statutory

requirement for recordation of these instruments ensures that units are lawfully created within

the statutory time limit. It prevents what Monument Garden has attempted here, to wit, the

'8 RSA 356-B:11 requires all amendments and certifications of condominium instruments
to be recorded in the appropriate Town and registry of Deeds in order to be valid.

19 Perhaps Monument Garden has been unable to sell them due to lack of legal creation
and/or compliance with the New Hampshire Condominium Act.
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creation of “phantom units” by identifying 120 units in the Condominium at the outset, both in
the Declaration and original site plans. This is the precise type of developer abuse that the New
Hampshire Condominium Act and the Uniform Condominium Act (1977) was intended to
prevent.

Monument Garden’s conduct is clearly a scheme to attempt to avoid the 5-year
convertible land time limit. For example, if a unit owner from Florida purchased unit number
120 at the Lilac Lane Condominium in 2010, the only way he would know that it did not exist is
if he visited the site. By contrast, other unit owners who live in New Hampshire, unrepresented
by counsel, might buy a unit in Building 13 or 14 because it exists on the ground, despite lack of
appropriately recorded condominium instruments and certifications recognizing the addition of
those units to the Condominium.

While it might seem harsh, it is the developer and declarant who establishes the
condominium and is bound to follow the statutory imposed rules and time limits governing
creation of additional units in a phased condominium. Because the declarant failed to record
appropriate amendments and site plans and substantial completion certificates prior to March 3,
2015, Buildings 13 and 14 of the Lilac Lane Condominium are condominium common area, not
units. This result is not unprecedented. The Rhode Island Supreme Court has held that a regatta
club constructed on common area by a developer at a Newport, R.I. condominium following the
expiration of development rights constituted common area belonging to the condominium

association. Am. Condo. Ass’n, Inc. v. IDC, Inc., 844 A.2d 117, 135 (R.I. 2004), decision

clarified on reargument sub nom. Am. Condo. Ass’n, Inc. v. IDC, Inc., 870 A.2d 434 (R.I. 2005).

The Massachusetts Land Court similarly held that Phase VII of a condominium, consisting of 6

townhouse style units that were only 50% complete as of the date the development rights expired
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constituted common area of the condominium, belonging to the Condominium Association. See

Crapser v. Bondsville Partners, Inc., Massachusetts Land Court, 2006 WL 2237667 (2006). The

New Hampshire Supreme Court also invalidated a developer’s attempt to create “land only units
containing convertible space” on the eve of the expiration of the five-year convertible land time
limit, as a means to circumvent the 5-year statutory time limit on convertible land. See

Shepherds Hill Homeowners Assoc., Inc. v. Shepherds Hill Dev. Co., LLC, Hillsborough Sup.

Ct. Southern Dist., Docket No. 2013-CV-00241 (N.H. Super. Ct. March 18, 2014), aff’d, 2015
WL 11071128 N.H. S. Ct. Case No. 2014-0306 (N.H. S. Ct. April 2, 2015) (unpublished).
Simply put, Buildings 13 and 14 are unencumbered*® common area of the Condominium

Association due to Monument Garden’s failure to comply with the Act.

CONCLUSION

For all of the above reasons, and for the additional reasons set forth in the brief of the

Appellant, CAI respectfully requests that this Court reverse the Judgment of the Trial Court.

20 'While Monument Garden purported to mortgage the common areas in 2012 and
theoretically that mortgage would have transferred to any validly created units, the Declarant
lacks authority to unilaterally mortgage common area, as it does not own it, common area is
owned by unit owners in common. The mortgage would be a mortgage on the Declarant’s
development rights, which clearly expired on March 3, 2015. The Lilac Lane Condominium
Association did not join in any mortgage on the common areas. Monument Garden did not
validly create any units under its development right, as such the so-called mortgage does not
attach to the common area. See, RSA 356-B:8(II)(subsequent to recording the declaration as
provided in this chapter, no lien or encumbrance shall thereafter arise against the condominium
as a whole, but only against each unit...).
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KeyCite Yellow Flag - Negative Treatment
Decision Clarified on Reargument by America Condominium Ass’n,
Inc. v. IDC, Inc., R.I., April 8, 2005

844 A.2d 117
Supreme Court of Rhode Island.

AMERICA CONDOMINIUM ASSOCIATION,
INC., et al.
V.
IDC, INC., et al.

No. 2001-469—Appeal.

|
March 23, 2004.

Synopsis

Background: Condominium associations brought action
against condominium developer alleging that the voting
procedure used to extend development rights on certain
common property violated the Rhode Island
Condominium Act. The Superior Court, Newport County,
Melanie W. Thunberg, J., granted associations partial
summary judgment.

Holdings: On cross-appeals, the Supreme Court, Francis
X. Flaherty, J., held that:

1 amendments to condominium declaration that were not
unanimously voted for by unit owners were void;

(21 title to common property that developer held rights to
develop vested in unit owners;

[3] action was not barred by laches; and

4] fact that developer constructed regatta club on common
land did not preclude transfer of title to associations.

Affirmed in part, reversed in part, and remanded.

Flanders, J., dissented and filed opinion.

West Headnotes (17)

[

[2]

[3]

[41

Add. 1

Appeal and Error
&=Cases Triable in Appellate Court

In passing on a grant of summary judgment by a
justice of the Superior Court, the Supreme Court
conducts a de novo review.

Cases that cite this headnote

Appeal and Error

¢=Extent of Review Dependent on Nature of
Decision Appealed from

Appeal and Error

s=Judgment

The Supreme Court will uphold a trial justices’
grant of summary judgment only when a review
of the admissible evidence viewed in the light
most favorable to the nonmoving party reveals
no genuine issues of material fact, and the
moving party is entitled to judgment as a matter
of law.

Cases that cite this headnote

Judgment

&=Presumptions and burden of proof
Judgment

=Weight and sufficiency

A party who opposes a motion for summary
judgment carries the burden of proving by
competent evidence the existence of a disputed
material issue of fact and cannot rest on
allegations or denials in the pleadings or on
conclusions or legal opinions.

Cases that cite this headnote

Appeal and Error
¢=Cases Triable in Appellate Court
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[5]

[6]

[71

(8]

Supreme Court reviews de novo questions of
statutory interpretation.

1 Cases that cite this headnote

Statutes
&=Purpose

When construing a statute, the ultimate goal is to
give effect to the purpose of the act as intended
by the Legislature.

Cases that cite this headnote

Statutes
@=Language and intent, will, purpose, or policy

In construing statutes, the Supreme Court
adheres to the basic proposition of establishing
and effectuating the intent of the Legislature,
which is accomplished from an examination of
the language, nature, and object of the statute.

1 Cases that cite this headnote

Statutes
@=Plain language; plain, ordinary, common, or
literal meaning

If the language of a statute is clear on its face,

then its plain meaning must generally be given
effect.

Cases that cite this headnote

Statutes
&=Unintended or unreasonable results;
absurdity

The Supreme Court will not construe a statute to

[9]

[10]

[11]

Add. 2

reach an absurd or unintended result.

1 Cases that cite this headnote

Common Interest Communities
@=Nature and Status of Condominium
Ownership

The Rhode Island Condominium Act is a
consumer protection statute. Gen.Laws 1956, §
34-36.1-1.02.

6 Cases that cite this headnote

Common Interest Communities
&=Amendment

Common Interest Communities
@=Special rights reserved to declarant or
developer and successors

Under the Rhode Island Condominium Act,
unanimous consent from condominium unit
owners was required to amend condominium
declaration to extend time limit on special
development rights of declarant, and thus,
amendments were void ab initio and declarant’s
development rights had expired, where, under
the condominium declaration, individual unit
owners were not entitled to vote, but were
represented by sub-condominium association
board members. Gen.Laws 1956, §§
34-36.1-1.03(29), 34-36.1-2.05(a)(8),
34-36.1-2.17(d).

20 Cases that cite this headnote

Common Interest Communities
@=Condominiums and cooperatives

Once condominium developer’s rights to
develop master unit expired under the
condominium declaration, title to the land vested
in unit owners as tenants in common in
proportion to their respective undivided
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[12]

[13]

[14]

interests, where all of the underlying land
constituted common property. Gen.Laws 1956,
§ 34-36.1-1.03(11)(B).

10 Cases that cite this headnote

Common Interest Communities
‘=Limitations and laches

When a challenged amendment to a
condominium declaration is determined to be
void ab initio, the one-year statute of limitations
does not apply to any subsequent action taken
by an interested party. Gen.Laws 1956, §
34-36.1-2.17(b).

1 Cases that cite this headnote

Equity

&=Grounds and Essentials of Bar
Equity

¢=Prejudice from Delay in General

Laches is an equitable defense that involves not
only delay but also a party’s detrimental reliance
on the status quo; mere delay alone is not
enough, the delay must be unreasonable.

Cases that cite this headnote

Equity
&=Prejudice from Delay in General

Laches, in legal significance, is not mere delay,
but delay that works a disadvantage to another;
so long as parties are in the same condition, it
matters little whether one presses a right
promptly or slowly, within limits allowed by
law, but when, knowing his rights, he takes no
steps to enforce them until the condition of the
other party has, in good faith, become so
changed that he cannot be restored to his former
state, if the right be then enforced, delay
becomes inequitable and operates as an estoppel

[15]

[16]

[17]

Add. 3

against the assertion of the right.

Cases that cite this headnote

Common Interest Communities
=Limitations and laches

Delay in condominium associations’ filing of
action against condominium developer was not
unreasonable delay upon which the developer
detrimentally relied for purposes of invoking the
doctrine of laches as an affirmative defense;
developer had entered into a tolling agreement
with associations that specifically acknowledged
and contemplated the possibility that
associations might file a lawsuit, and while the
agreement was still in effect, the developer
knowingly invested substantial sums of money
to develop condominium property.
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Improvements
¢=Nature and effect of making in general

One who knows of a claim to land which he or
she proposes to use as his or her own, proceeds
at his or her peril if he or she goes forward in the
face of protest from the claimant and places
structures upon the land.

Cases that cite this headnote

Common Interest Communities
¢=Special rights reserved to declarant or
developer and successors

Condominium developer constructed regatta
club on condominium land at his own peril, and
thus, he was not entitled to claim that equity
prevented condominium associations from
prevailing in action that sought title to land due
to his expenditures in developing land, where
developer voluntarily entered into a tolling
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agreement with associations and commenced
development with the full knowledge of the
associations’ claims.

6 Cases that cite this headnote

Attorneys and Law Firms
*119 Michael B. DeFanti, Esq., Providence, for Plaintiff.
Daniel Goldberg, Esq., for Defendant.

Present: WILLIAMS, C.J., FLANDERS, GOLDBERG,
FLAHERTY, and SUTTELL, 1J.

OPINION

FLAHERTY, Justice.

In these cross-appeals from partial summary judgment,
we are called upon to interpret portions of G.L.1956
chapter 36.1 of title 34, entitled the Rhode Island
Condominium Act. At issue is the status of certain
condominium property on Goat Island in Newport, Rhode
Island.

Facts/Procedural History

The plaintiffs, America Condominium Association, Inc.,
Capella South Condominium Association, Inc., and
Harbor Houses Condominium  Association, Inc.
(collectively, the plaintiffs), filed a seven-count complaint
against the defendants, Island Development Corporation,
Inc. (IDC, Inc.), IDC Properties, Inc. (IDC Properties),
and their president, Thomas R. Roos (Roos) (collectively,
the defendants), seeking both compensatory and
exemplary damages as well as declaratory and equitable
relief.! They maintained that the defendants had
improperly extended their development rights on certain
areas of common property within the condominium

complex and that because these development rights
actually had expired, title to the common property now
vested in the plaintiffs in fee simple. The parties filed
cross-motions for partial summary judgment. After a
hearing on the motions, the hearing justice ruled in favor
of the plaintiffs, precipitating the defendants’ appeal.

Although plaintiffs prevailed on their partial summary
judgment motion, they contend in their appeal that the
subsequently entered judgment did not accurately reflect
the hearing justice’s bench decision. In addition to
appealing the grant of plaintiffs’ motion for partial
summary judgment, defendants dispute plaintiffs’
appellate contentions.

*120 This story begins on January 13, 1988, when Globe
Manufacturing Co. (Globe), predecessor in interest of
defendants, recorded a declaration of condominium
designated as “Goat Island South—A Waterfront
Condominium” (GIS Condominium) in the Land
Evidence Records of the City of Newport.> The
condominium area was situated on Goat Island and
consisted of approximately twenty-three acres. Included
within the legal description of the condominium area were
six defined parcels. Three of the parcels contained
existing residential buildings. They were: America
Condominium  (America), = which  contained a
forty-six-unit apartment building, Capella South
Condominium (Capella South), which contained an
eighty-nine-unit apartment building, and Harbor Houses
Condominium (Harbor Houses), which contained
nineteen stand-alone waterfront homes. The other three
parcels were undeveloped and consisted of: the
“Individual Unit” (later designated as the West
Development Unit), “Development Unit # 17 (later
designated as the South Development Unit), and
“Development Unit # 2” (later designated as the Reserved
Area or the North Development Unit).?

On March 3, 1988, Globe and Goat Island South
Condominium Association, Inc. (the master association)
amended and restated the original declaration and entitled
it the first amended and restated declaration of
condominium.* It was designated as the master
declaration. In the master declaration, a distinction was
made  between  master units, so-called, and
sub-condominiums, so-called, and between their
respective status and rights within the GIS Condominium.
A master unit was defined as “a physical portion of the
Goat Island South Condominium designated for separate
ownership or occupancy or designated as a
Sub—Condominium * * *” A sub-condominium was
defined as “any Master Unit of the Goat Island South
Condominium that is itself a condominium.” Each

Add. 4
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sub-condominium had its own specific, individual,
declaration of condominium.

“Master Common Elements” included utilities,
recreational facilities, all storage areas, grounds, gardens,
plantings, walkways, parking areas, and “all other
property normally in common use by the Owners and
Unit Owners, all areas of the Project that do not fall
within a Master Unit itself and are not labeled as part of
the Master Unit, and all areas and facilities designated as
‘common elements’ in the [Condominium] Act.”
Common elements were defined in the master declaration
as “Common Elements of a Sub-Condominium as
defined in the Declaration of such Condominium.””

Section 3.2 of the master declaration provided that “[t]he
land underlying each Master Unit is a Master Limited
Common Element allocated to the exclusive use of such
Master Unit subject to the easements and rights set forth
herein.” A master limited common element was defined
as:

*121 “that portion of the Master
Common Elements appurtenant to
or associated with or reserved for
use by one or more but fewer than
all Master Units, and intended for
the exclusive use of such Master
Units and which are identified as
Master Limited Common Elements
herein and/or in the Plats and
Plans.”

Thus, in essence, a master unit consisted of the airspace
above a master limited common element, while the master
limited common element itself consisted of the physical
land beneath the master unit airspace.

The master declaration also defines two types of owners.
An “Owner” is defined as “the Declarant or other person
or persons owning a Master Unit, which Master Unit is
not a Sub—Condominium * * *” A “Unit Owner” is
defined as “the Declarant or other person or persons
owning a Unit of a Sub—Condominium * * *[]” where a
unit is defined as “a physical portion of a
Sub—Condominium designated for separate ownership or

occupancy.”

The master declaration says that the declarant reserved
certain development rights in the original declaration,®
including the right to convert the land underlying
America, Capella South, Harbor Houses and the West and
South Development Units into master limited common
elements with development rights in the above master unit

airspace. It also reserved the right to convert
Development Unit # 2, or the Reserved Area, into a
master common element with reserved development
rights to either further convert the area into a limited
master common element, with an associated master unit
owning the above airspace and development rights, or to
completely withdraw the area from the GIS
Condominium. On March 3, 1988, the declarant exercised
its rights as allowed in the original declaration. Thus, the
declarant converted the land underlying America, Capella
South, Harbor Houses, the West and South Development
Units into limited master common elements, and
converted the Reserved Area into a master common
element with reserved development rights in the master
declaration.

Accordingly, the airspace above the limited master
common elements became master units consisting:

“of the airspace above and all
buildings and improvements now
or hereafter located on the land * *
* but excluding said land itself.
The lower boundary of such Master
Unit is the upper surface of the land
under the Master Unit. * * * There
is no upper boundary.”

Pursuant to the special declarant and development rights
section of the master declaration, the declarant reserved
certain rights to construct improvements until December
31, 1994.

Furthermore, under the master declaration, each master
unit possessed a delineated, fixed percentage of the
undivided ownership interest in the master common
elements. Such master common elements would be
controlled and maintained by a master association, which
itself would be controlled by a master executive board
consisting of representatives from each master unit. Thus,
those representatives would act on behalf of, and make
decisions for, the individual sub-condominium unit
owners, or residents, at the master executive board
meetings. Each sub-condominium also would have its
own sub-association controlled by its individual
sub-association executive board. These sub-associations
*122 would control and maintain the individual common
areas exclusive to each sub-condominium. At the time of
the master declaration, only America and Harbor Houses
were considered to be sub-condominiums.” The
undeveloped West and South Development Units were
wholly owned and controlled by the declarant.

The master declaration further provided that the

Add. 5



percentage voting rights and financial obligations of each
master unit was based upon its undivided, “master
allocated interest” in the master common elements of the
condominium scheme.® The specific master allocated
interest of each master unit was delineated in an attached
exhibit to the master declaration as follows: (1) Harbor
Houses—21.42 percent; (2) America 19.25—percent; (3)
Capella South—39.61 percent; (4) South Development
Unit—9.6 percent; and, (5) West Development
Unit—10.12 percent. The aforementioned percentages
represented the relative voting rights that each master unit
was entitled to cast at a master association meeting. The
exhibit also described the individual percentage master
allocated interests of the individual units within America
and Harbor houses. Significantly, however, votes at the
master association meetings could be cast only by
members of the master executive board.

After passage of the 1988 master declaration, Globe’s
interests were transferred to IDC, Inc., and thereafter to
IDC Properties, through a series of sales and
assignments.’ As successor declarant, IDC, Inc., and later
IDC Properties, possessed all of the development rights in
the undeveloped West Development and the South
Development master units, as well as in the Reserved
Area. By early 1994, the declarant had not yet exercised
the development rights set forth in the master declaration.
Realizing that the December 31, 1994 deadline to develop
was fast approaching, it attempted to extend the deadline
through a series of amendments to the master declaration.
These amendments were discussed and purportedly
passed at special meetings of the master association
conducted by the master executive board between April
and December 1994. At the time, the declarant, had a
controlling interest in the master executive board.!

In a notice dated April 15, 1994, Roos, in his capacity as
president of the master association, announced that a
meeting of the master association would be conducted
*123 on April 27, 1994, for the purpose of extending:

“the period for the exercise by the
declarant of the Development
Rights contained in [the master
declaration] until December 31,
1999 plus any additional period as
may be approved by the Federal
National Mortgage Association,
such additional period to terminate
by December 31, 2004.”

It is important to note that no notice of the meeting was
given to the individual unit owners.

The actual specifics of the proposed change were not
revealed until the special meeting. Styled as the Third
Amendment to the master declaration, the change would
extend special declarant rights to December 31, 1999.
Until that date, the declarant would have the right to: (a)
withdraw the Reserved Area from the GIS Condominium,
provided that it has not already been converted into a
master unit; (b) convert the Reserved Area into a Master
Unit; (c) construct any legally permissible residential and
non-residential improvements on the property, including a
Sub—Condominium not exceeding 315 units on the
property; (d) convert the land in the master units into
master limited common elements that then could be
excavated or otherwise altered “to the extent necessary or
desirable to develop and/or operate and maintain such
Master Unit [s] * * *.”

The minutes from the special meeting noted that the
sub-association representatives expressed reservations
about the proposed amendment, stating that their consent
“should be conditioned on their review and approval of
any proposed development of those areas.” Roos
indicated that no such proposals existed and that “the
exact purpose of the Amendment [was] to provide the
Declarant with additional time to develop a proposal for
the Reserved Area.” After it was observed that “at least
67% in voting interest of all Owners and Sub—Association
Board Members” was required in order to amend the
master declaration, a vote was taken. The Third
Amendment “was approved with 85.29% in allocated
interest voting in the affirmative, 4.81% in allocated
interest present but withholding its vote * * *, and 9.90%
in allocated interest absent and not voting.”

Thereafter, in a notice dated November 1, 1994, Roos
informed the executive board that a special meeting
would be conducted to extend certain development rights
until December 31, 1999. Attached to the notice was an
exhibit showing that the proposed amendment affected
only the South Development Unit and also provided the
granting of an easement over the common elements of
America so that an access road to the South Development
Unit could be built. This would be the Fourth Amendment
to the master declaration.

On November 15, 1994, the special meeting was
convened. Several individual unit owners attended the
meeting, and at least one of them objected to the proposed
amendment. However, the individual unit owners were
not permitted to vote because that privilege was reserved
only for the master executive board members. The Fourth
Amendment “was approved with 76.55 percentage in
allocated interest voting in the affirmative and 23.45
percent in allocated interest absent and not voting.”
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In a subsequent notice, dated December 16, 1994, Roos
informed the master executive board of yet another
special meeting, to be held December 28, 1994. The
stated purpose of that meeting was:

“1) To approve the extension of the period for the
exercise by the Declarant of the Development Rights
with respect to [the South Development Unit] and the
Reserved Area;

*124 “2) To permit the conversion of the land,
excluding the air above, that comprises the Reserved
Area into a Master Limited Common Element;

“3) To confirm that the Owner, Sub—Association and
Unit Owners with respect to any Master Unit shall have
the rights, as the case may be, to create a
sub-condominium out of such Master Unit, to execute,
amend, terminate and record a declaration with respect
to such sub-condominium, and to construct
improvements within such Master Unit and the Master
Limited Common Elements associated therewith;

“4) To provide for the right of the Declarant to
withdraw the Reserved Area Master Unit (when
created), including the Master Limited Common
Element thereunder from the Goat Island South
Condominium;

“5) To provide that Master Common Expenses
benefiting fewer than all the Master Units shall be
allocated among the Master Units that are benefited by
such expenses * * *;

“6) To reallocate the Master Allocated Interests
between the [West Development] Unit and the [South
Development Unit]. This will not affect the Master
Allocated Interest of any other Master Unit;

“7) To permit the Owners of [the South Development
Unit] and the [West Development] Unit to reallocate
the number of units between the [South Development
Unit] and the [West Development]| Unit. This will not
increase the aggregate number of units permitted to be
constructed within these two units * * *,

€k ok ok

“10) To make other amendments to clarify, restate or
define Declarant’s Development Rights * * * >

In addition to the above announcement, a notice dated
December 20, 1994, was sent to the individual unit
owners inviting them to attend the special meeting.
However, the notice specifically informed the residents
that although they were welcome to attend, “voting on the

amendments is limited to the members of the various
condominium boards * * *.” Thereafter, notice was given
of a special executive board meeting to follow the special
meeting on December 28, 1994. The purpose of that
additional meeting was “to recalculate the monthly
installments for Master Common Expenses against each
Master Unit in accordance with the Amendments [being]
contemplated * * *.”

On December 28, 1994, both of the above-noticed
meetings were conducted. The minutes of the first special
meeting indicate that the individual unit owners of
America, Capella South and Harbor Houses again were
informed that they would not be permitted to vote because
they were represented at the meeting by “the Unit Owners
Executive Board Members elected by them at the
Sub—Association level by the Sub—Association Board
Members.” The minutes further reflect that Dr. Philip
Schub, one of the executive board members for Harbor
Houses, stated at the meeting that any “vote was academic
because the percentage as explained by the Chair was in
favor of the declarant.” Another executive board member,
who represented America, Dr. Frank D’Allesandro,
objected to either amending the declaration or extending
the development rights, believing that it did not conform
with Rhode Island condominium law. *125 Thereafter, he
abstained from what he deemed to be an illegal
proceeding.

During the meeting, a Sixth Amendment to the master
declaration also was discussed. That amendment would
convert the Reserved Area into a master limited common
element whose above airspace would constitute a master
unit with associated development rights.”> The converted
area would be known as the North Development Unit.
Thereafter, a vote was taken on the proposed amendments
and “[a] calculation of the votes resulted in the necessary
percentage to approve the Amendments of the Declaration
and Bylaws.”

The parties continued to disagree over the disputed
amendments to the master declaration and how those
amendments were effectuated. The record reflects that on
January 5, 1998, a tolling agreement was executed. The
accord provided that, for purposes of the agreement, any
legal action filed by the parties on or before June 30,
1998, concerning the creation of, amendments to, and
operation of the condominium property would be deemed
to “have been commenced, filed and served, for purposes
of statute of limitations, laches, waiver, estoppel or
similar defenses, on December 1, 1997.” This tolling
agreement was extended three times thereafter. The final
document indicated that any action filed on or before May
31, 1999, would be deemed to have been filed on
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December 1, 1997. Significantly, in 1998, well after the
execution of the tolling agreement, IDC constructed a
function center known as the Newport Regatta Club on
the North Development Unit/Reserved Area.

On May 29, 1999, plaintiffs filed a seven-count legal and
equitable action."” Their complaint alleged that the voting
procedure employed to extend the development rights did
not conform with the Rhode Island Condominium Act;
consequently, they averred, the amendments extending
those rights were invalid. They further contended that
when defendants failed to exercise their development
rights on or before December 31, 1994, their reserved
interest in the undeveloped units ceased to exist, thus
implying that fee simple title then vested in plaintiffs.

On January 18, 2000, plaintiffs filed a motion for partial
summary judgment on counts 1, 2, 3, 4 and 7 of the
complaint. The defendants filed a counter-motion for
partial summary judgment seeking the Superior Court to
declare: (a) that IDC Properties, as owner of the North
West and South Development Units, has the right to
construct buildings and improvements on those areas at
any time; (b) that IDC Properties, as successor declarant,
may exercise its right to develop either or *126 both of
the North and West Development Units into
condominiums, to convert the West Development Unit
into a master common element, and to withdraw the North
development Unit from the GIS Condominium until
December 31, 2015; and (c) “that plaintiffs’ challenges to
the aforementioned rights of IDC are without merit and
are further barred by the applicable statute of limitations
and by the doctrine of laches.”

After reviewing the parties’ cross-motions for partial
summary judgment, the hearing justice granted plaintiffs’
motion and denied defendants’ motion. She determined
that G.L.1956 § 34-36.1-2.17, governing the voting
procedures required to implement amendments involving
the creation or increase of special declarant rights, was
applicable to the amendments in dispute. She found that
the master declaration violated this provision because it
permitted the disputed amendments to be implemented
with a mere 67 percent vote, rather than by the unanimous
consent of the unit owners, as specifically required by the
statute. She then determined that because the amendments
did not conform with the legislation, the one-year statute
of limitations was inapplicable. Instead, the hearing
justice found that the suit was timely within the ten-year
period of limitations for civil suits enunciated in G.L.1956
§ 9-1-13. The hearing justice also found that the tolling
agreement, which was voluntarily entered into by the
parties, precluded defendants’ affirmative defense of
laches.

In concluding her decision, the hearing justice declared
that:

“(1) the Defendant’s [sic ] right to develop Goat Island
has expired.

“(2) the alleged voting rights are null and void, and

“(3) the Master Association is without legal authority to
act on behalf of the unit owners.”

Subsequently, each side submitted proposed partial
judgments. The court accepted the partial judgment
submitted by defendants and entered it pursuant to Rules
54(b) and 57 of the Superior Court Rules of Civil
Procedure. The partial judgment declared that
“defendants’ purported extensions of its development
rights are annulled” and that because the Third, Fourth
and Fifth Amendments were improperly adopted, they
were “void ab initio and have been recorded ultra vires.”
The partial judgment also provided that:

“a) Defendants’ developments rights on Goat Island
have expired.

“b) Defendants’ alleged voting rights as exercised are
null and void.

“c) The Master Association is without legal authority to
act on behalf of the unit owners, as it did in adopting
the Third, Fourth and Fifth Amendments.”

On appeal, plaintiffs contend that the partial judgment, as
entered, did not accurately reflect the decision of the court
because it did not state that fee simple title was now
vested in plaintiffs. Although defendants dispute the
inaccuracy of the judgment, they also maintain that the
hearing justice erred in granting plaintiffs’ motion for
partial summary judgment.

Standard of Review

(41 21 1 “In passing on a grant of summary judgment by a
justice of the Superior Court, this [CJourt conducts a de
novo review.” United Lending Corp. v. City of
Providence, 827 A.2d 626, 631 (R.1.2003). This court will
uphold a trial justices’ grant of summary judgment
“[o]nly when a review of the admissible evidence viewed
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*127 in the light most favorable to the nonmoving party
reveals no genuine issues of material fact, and the moving
party is entitled to judgment as a matter of law.” Id.
(quoting Carlson v. Town of Smithfield, 723 A.2d 1129,
1131 (R.I.1999) (per curiam)). “[A] party who opposes a
motion for summary judgment carries the burden of
proving by competent evidence the existence of a
disputed material issue of fact and cannot rest on
allegations or denials in the pleadings or on conclusions
or legal opinions.” Id. (quoting Accent Store Design, Inc.
v. Marathon House, Inc., 674 A.2d 1223, 1225
(R.I.1996)). Consequently, we shall proceed to conduct
our de novo review of the record to determine whether
plaintiffs were entitled to judgment as a matter of law.

The Condominium Act

In 1982, the Legislature adopted chapter 36.1 of title 34,
entitled the Rhode Island Condominium Act (the act). The
act essentially incorporated the language contained in the
Uniform Condominium Act and was made applicable to
any condominium created in Rhode Island after July 1,
1982. See § 34-36.1-1.02(a)(1). The condominium
presently at issue was created in 1988; accordingly, the
master declaration and its purported amendments are
controlled by the act. The resolution of the issues raised in
this appeal depends, for the most part, upon our statutory
interpretation of the act, and whether the disputed master
declaration and its amendments conform with that
interpretation. First, we must address whether, as
plaintiffs assert in their brief, “the Uniform Condominium
Act is a consumer statute that regulates the terms under
which condominiums are established and managed.”

(41 1 [6] [71 18] “We review de novo questions of statutory
interpretation.” Interstate Navigation Co. v. Division of
Public Utilities and Carrieres of the State of Rhode
Island, 824 A.2d 1282, 1287 (R.1.2003) (citing Stebbins v.
Wells, 818 A.2d 711, 715 (R.1.2003)). “When construing
a statute ‘our ultimate goal is to give effect to the purpose
of the act as intended by the Legislature.” ” Id. (quoting
Oliveira v. Lombardi, 794 A.2d 453, 457 (R.1.2002)). “In
construing statutes, this Court ‘adhere[s] to the basic
proposition of establishing and effectuating the intent of
the Legislature [, * * * which] is accomplished from an
examination of the language, nature, and object of the
statute.” ” In re Estate of Gervais, 770 A.2d 877, 880
(R.1.2001) (per curiam) (quoting State v. Pelz, 765 A.2d

824, 829-30 (R.1.2001)). “If the language of a statute is
clear on its face, then its plain meaning must generally be
given effect.” Id. (quoting Skaling v. Aetna Insurance Co.,
742 A.2d 282, 290 (R.1.1999)). Nonetheless, “[i]t is a
well-known maxim of statutory interpretation that this
Court ‘will not construe a statute to reach an absurd [or
unintended] result.” ” Id. (quoting Hargreaves v. Jack,
750 A.2d 430, 435 (R.1.2000)).

When it enacted the act, the Legislature authorized and
directed the secretary of state to insert the official
comments to the Uniform Condominium Act (1980).
Unless the statutory language clearly and expressly states
otherwise, those comments are to be used as guidance
concerning the legislative intent in adopting the chapter.
See Compiler’s Notes to § 34-36.1-1.01 (citing P.L.1982,
ch. 329, § 3)." In addition, *128 “any right or obligation
declared by this chapter is enforceable by judicial
proceeding” and the remedies ‘“shall be liberally
administered * * *.” Section 34-36.1-1.12.

“The Act as a whole contains a strong consumer
protection flavor * * *” One Pacific Towers
Homeowner’s  Association v. HAL Real Estate
Investments, Inc., 148 Wash.2d 319, 61 P.3d 1094, 1100
(2002) (observing that the Washington Condominium Act
significantly corresponds to the Uniform Condominium
Act). That is because, “[o]ne of the reasons the Uniform
Act was created was that there was a perceived need for
additional consumer protection.” Id. Furthermore,
“[wlhen there exists a dominance of control by one
owner, it becomes more important to allow minority
owners greater participation in the administration of the
commonly owned property, and increases the need for the
majority owner to follow all the statutes and the
declaration.” Artesani v. Glenwood Park Condominium
Association, 750 A.2d 961, 963 (R.1.2000) (per curiam).

B Section 34-36.1-1.04 states that, “[e]xcept as expressly
provided in this chapter,” any agreements to vary the
provisions or waive the rights conferred by the statute are
prohibited. See also Commissioners’ Comment to §
34-36.1-1.04 (stating that “this section adopts the
approach of prohibiting variation by agreement except in
those cases where it is expressly permitted by the terms of
the Act itself”). Consequently, “[i]n many instances * * *
provisions of the Act may not be varied, because of the
need to protect purchasers, lenders, and declarants.” Id.
“One of the consumer protections in this Act is the
requirement for consent by specified percentages of unit
owners to particular actions or changes in the
declaration.” Id. Accordingly, “[i]n order to prevent
declarants from evading these requirements by obtaining
powers of attorney from all unit owners, or in some other
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fashion controlling the votes of unit owners, this section
forbids the use by a declarant of any device to evade the
limitations or prohibitions of the Act or of the
declaration.” Id. (Emphasis added.) The Rhode Island
Condominium Act is a consumer protection statute.

The Third, Fourth and Fifth Amendments

19 The defendants appeal the hearing justice’s
determination that the Third, Fourth and Fifth
Amendments were void ab initio. These amendments
purportedly extended IDC’s deadline to develop the South
and West Development Units and to exercise its rights to
the Reserved Area from December 31, 1994, to December
31, 1999. The defendants maintain that the amendments
were approved validly through unanimous votes by the
six master condominium unit owners in accordance with
the act, and that the hearing justice erred in finding that
statute required the unanimous consent of the
sub-condominium unit owners. We disagree.

Section 34-36.1-2.17(d) provides:

“Except to the extent expressly permitted or required
by other provisions of this chapter, no amendment may
create or increase special declarant rights, increase the
number of units, change the boundaries of any unit, the
allocated interests of a unit, or the uses to which *129
any unit is restricted, in the absence of unanimous
consent of the unit owners.”"

Section 34-36.1-2.05(a)(8) provides that condominium
declarations must contain:

“A description of any development rights and other
special declarant rights * * * reserved by the declarant,
together with a legally sufficient description of the real
estate to which each of those rights applies, and a time
limit within which each of those rights must be
exercised [.]” (Emphasis added).

Special declarant rights are defined as:
“rights reserved for the benefit of a declarant to:

ok ok ok

“(i)) To exercise any development right (§
34-36.1-2.10),

R

“(vi) To make the condominium subject to a master
association, (§ 34-36.1-2.20) * * *” Section
34-36.1-1.03(26).

The reserved right to develop both the South and West
Development Units therefore constituted special declarant
rights under the act. Consequently, any amendment to
increase these special declarant rights, such as an
extension of the time limit to exercise declarant’s
development rights, was subject to the unanimity
requirements mandated by § 34-36.1-2.17(d).

According to the master declaration, the successor
declarant (IDC Properties), retained development rights in
the South and West Development Units, as well as its
rights in the Reserved Area, until December 31, 1994.
Since development rights are special declarant rights, it
follows that any attempt to extend development rights was
subject to the statutory requirement that unanimous
consent of the owners be obtained pursuant to §
34-36.1-2.17(d)."*

The defendants maintain that this unanimous consent
requirement was fulfilled when the amendments were
passed by a unanimous vote of the master condominium
unit owners. They argue that the sub-condominium unit
owners were represented at the relevant meetings by their
sub-condominium board members. As previously noted,
the master declaration defines a “unit owner” as “the
Declarant or other person or persons owning a Unit of a
Sub—Condominium * * * Unlike the master declaration,
however, the act makes no distinction between master
condominium *130 unit owners and sub-condominium
unit owners. Instead, a “unit owner” is defined in the act
as:

“a declarant or other person who owns a unit, or a
lessee of a unit in a leasehold condominium whose
lease expires simultancously with any lease, the
expiration or termination of which will remove the unit
from the condominium, but does not include a person
having an interest in a unit solely as security for an
obligation.” Section 34-36.1-1.03(29).

It is clear from the foregoing language that the owner of a
sub-condominium unit constitutes a unit owner for
purposes of the act. Under the act, unit owners are given
the right to vote upon any amendments to special
declarant rights; however, under the master declaration’s
definition of owners and unit owners, owners of a
sub-condominium unit are prohibited from casting such
votes except through the declarant-controlled master
association. Considering the clear and unequivocal
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language of § 34-36.1-2.17(d) requiring unanimous
consent to any increase of special declarant rights,
coupled with the strong consumer protection aspect of
that section, there is no doubt that the Legislature
intended to protect plaintiffs, as unit owners, from
amendments favoring the declarant made without their
consent. Thus, we hold that the master declaration
prohibition on voting is precisely the type of artifice or
device that the statute proscribes and that the voting
scheme at issue is inconsistent with the act.

The record reveals that even the master declaration itself
contravened § 34-36.1-2.17(d) by  permitting
amendments to the special declarant rights through a vote
of only 67 percent of the master condominium unit
owners and sub-association board members rather than
through the unanimous consent of the individual unit
owners required by the statute. More importantly,
however, the Third, Fourth and Fifth Amendments were
passed without any votes from the individual unit owners
because only the master condominium unit owners and
the sub-association board members were permitted to vote
to extend IDC Properties’ special declarant rights.
Furthermore, the record reveals that the individual unit
owners did not even receive notice of the special meetings
for purposes of discussing and voting upon the Third and
Fourth Amendments.

Thus, we conclude that the voting procedure employed at
the special meetings improperly deprived the individual
unit owners of their statutory right to give consent.
Consequently, the hearing justice did not err in declaring
that the Third, Fourth and Fifth Amendments were void
ab initio and that the declarant’s development rights had
expired after December 31, 1994."

*131V

The Reserved Area

Under the terms of the master declaration, the land
underlying the Reserved Area was converted into a master
common element subject either to conversion into a
limited master common element or to complete
withdrawal from the GIS Condominium on or before
December 31, 1994. Conversion into a limited master
common element would transform the airspace above the
land into a declarant-owned master unit with associated
development rights. On December 29, 1994, the declarant
recorded the Sixth Amendment making such a

conversion. '

The plaintiffs do not challenge the propriety of the Sixth
Amendment, maintaining that defendants had a unilateral
right to convert the Reserved Area from a master common
element into a limited master common element with
associated development rights. However, as with the
development rights in the South and West Development
Units, we believe that those rights automatically expired
when the declarant failed to exercise them on or before
December 31, 1994.

Vi

Ownership of the Disputed Parcels

Now that it has been determined that IDC’s development
rights expired after December 31, 1994, the next issue to
be addressed is the ownership of the disputed parcels of
land. The plaintiffs maintain that because all of the
parcels were common elements in the GIS Condominium,
title to the parcels had always vested in the unit owners
subject to divestment by the declarant through the proper
exercise of its development rights. They contend that
when the declarant’s development rights expired, its
interests in the parcels ceased to exist and that,
consequently, the hearing justice erred in failing to
declare that title to the parcels was vested in the unit
owners in fee simple.

The defendants contest these claims. They assert that the
disputed parcels of land were, and still are, limited master
common elements allocated for the exclusive use of the
declarant-owned master units that occupy the above
airspace.”” They maintain that such master units constitute
real estate under the act and that even if the declarant’s
development rights expired after December 31, 1994, its
improvement rights in its master units did not, and could
not, expire. In other words, even if its rights to develop
had ceased, it *132 maintained its right to improve the
real estate in its capacity as owner.

Development rights are defined as:

“any right or combination of rights reserved by a
declarant in the declaration to:

“(A) Add real estate to a condominium,

“(B) Create units, common elements, or limited
common elements within a condominium,
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“(C) Subdivide units or convert units into common
elements, or

“(D) Withdraw real estate from a condominium.”
Section 34-36.1-1.03(11).

Under the act, “real estate” is:

“any leasehold or other estate or interest in, over, or
under land, including structures, fixtures, and other
improvements and interests which by custom, usage, or
law pass with a conveyance of land though not
described in the contract of sale or instrument of
conveyance. ‘Real estate’ includes parcels with or
without upper or lower boundaries, and spaces that may
be filled with air or water.” Section 34—36.1-1.03(24).

The defendants contend that, according to the act,
ownership of a master unit necessarily is ownership of
real estate because it constitutes an interest in the airspace
over the land. They maintain that the construction of a
building within a master unit merely represents an
improvement to the real estate and does not, therefore, fit
within the statutory definition of a development right.

Even if we were to accept defendants’ assertion that a
master unit in the airspace above a third-party owned
unimproved lot with development rights is, in fact, real
estate for purposes of the Act,® we do not accept their
tortured conclusion that the construction of a building
upon that lot is merely an improvement, rather than the
exercise of a development right. Indeed, such an
“improvement”  constitutes one of the specific
development rights reserved in the master agreement.
Because the declarant’s proposed construction effectively
would subdivide the so-called master unit into smaller
residential ~ units, it falls squarely within §
34-36.1-1.03(11)(B)’s definition of development rights.
As discussed above, those rights expired after December
31, 1994.

(111 Under the master declaration, the GIS Condominium
consists of one large tract of land. Although defendants
assert that the condominium is composed of separate lots,
nothing in the record suggests that the parcel is divisible
or contains more than one legal lot. See Dibiase v.
Jacovowitz, 43 Mass.App.Ct. 361, 682 N.E.2d 1382, 1383
(1997). The master declaration granted the declarant a
limited period to develop certain parcels of land within
the condominium, but it could not convey title to the
airspace if the development rights were not exercised.
Because the master declaration “described the entire
parcel of land from the outset, * * * the entire parcel * * *
was common area from the time the master [declaration]
was recorded * * *” Id. at 1385.*' Thereafter, the land

never was subdivided and when the development rights
expired, the disputed portions vested in fee simple in “the
unit owners as tenants in common in proportion to their
respective undivided *133 interests.” Id. Considering that
all the underlying land constituted common property, we
conclude that when the associated development rights
expired, so also did all of the declarant’s rights in the
master units. Accordingly, the hearing justice should have
declared that title to the disputed property vested in the
individual unit owners in fee simple.?

Vil

The Statute of Limitations

The defendants maintain that plaintiffs’ challenge to the
amendments was not timely filed pursuant to §
34-36.1-2.17(b); accordingly, they assert that the claim
should have been dismissed for failure to comply with the
one-year statute of limitation.

In her decision, the hearing justice rejected this claim. She
noted that section 34-36.1-2.17(b) prohibited any
increase in special declarant’s rights without the
unanimous consent of the unit owners and that because
“the challenged amendment was not adopted in
conformance with the procedures” set out by the statute,
the statute of limitations did not apply. Instead, she found
plaintiffs’ action to be timely pursuant to § 9-1-13(a),
which has a ten-year limitation period for civil actions.
Although we affirm the hearing justice on this issue, we
do so on a ground different to that enunciated by the
hearing justice. See United Lending Corp., 827 A.2d at
634.

[12] Section 34-36.1-2.17(b) provides that:

“No action to challenge the validity
of an amendment adopted by the
association pursuant to this section
may be brought more than one year
after the amendment is recorded.”

However, when, as here, the amendment being challenged
is determined to be void ab initio, the one-year statute of
limitations does not apply to any subsequent action taken
by an interested party. See Theta Properties v. Ronci
Realty Co., 814 A.2d 907 (R.1.2003). Consequently, the
hearing justice did not err in rejecting defendants’ statute
of limitations defense.
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Vi

The Laches Defense

The defendants have also raised the affirmative defense of
laches in the proceedings below, contending that this
doctrine should bar plaintiffs’ challenge to the Reserved
Area because the plaintiffs sat on their rights while
defendants invested heavily in developing the parcel into
a function center known as the Newport Regatta Club.
The hearing justice rejected defendants’ assertions,
finding that the claim was precluded by the tolling
agreement that was willingly entered into by the parties.
The defendants assert that the hearing justice erred in
denying their laches defense because it was not waived by
the tolling agreement.

(131 (141 “Laches is an equitable defense that involves not
only delay but also a party’s detrimental reliance on the
status quo.” Adam v. Adam, 624 A.2d 1093, 1096
(R.I.1993) (citing Grissom v. Pawtucket Trust Co., 559
A.2d 1065 (R.1.1989)). “Mere delay alone is not enough,
the delay must be unreasonable.” Adam, 624 A.2d at
1096. That is because,

*134 “Laches, in legal significance, is not mere delay,
but delay that works a disadvantage to another. So long
as parties are in the same condition, it matters little
whether one presses a right promptly or slowly, within
limits allowed by law; but when, knowing his rights, he
takes no steps to enforce them until the condition of the
other party has, in good faith, become so changed that
he cannot be restored to his former state, if the right be
then enforced, delay becomes inequitable and operates
as an estoppel against the assertion of the right. The
disadvantage may come from loss of evidence, change
of title, intervention of equities and other causes, but
when a court sees negligence on one side and injury
therefrom on the other, it is a ground for denial of
relief.” 1d. (quoting Chase v. Chase, 20 R.I. 202,
203-04, 37 A. 804, 805 (1897)).

115 Although defendants correctly assert that they did not
waive laches as an affirmative defense when they signed
the tolling agreement, they cannot avail themselves of that
defense under the circumstances in this case. The record
reveals that defendants knowingly and willingly entered
into the tolling agreement and thereafter agreed to extend
it on three separate occasions. The original tolling

agreement provided that any legal action filed by the
parties on or before June 30, 1998, with respect to the
creation of, amendment to, and operation of the
condominium property, would be deemed to “have been
commenced, filed and served, for purposes of statute of
limitations, laches, waiver, estoppel or similar defenses,
on December 1, 1997.” The final agreement continued the
applicability of the presumed December 1, 1997 filing
date to all actions filed on or before May 31, 1999.

Despite the fact that the tolling agreement specifically
acknowledged and contemplated the possibility that
plaintiffs might file the instant civil suit, and while the
agreement was still in full force and effect, defendants
knowingly invested substantial sums of money in the
Reserved Area by constructing the Newport Regatta Club
in 1998. Given that fact, defendants cannot now contend
that the present action, filed on May 28, 1999, constituted
an unreasonable delay upon which they detrimentally
relied for purposes of invoking the laches doctrine as an
affirmative defense. Consequently, the hearing justice
properly rejected defendants’ argument on this issue.

Accounting

The defendants contend that they continued to pay
common expenses on the disputed parcels after the
December 31, 1994 development rights deadline had
passed and the property vested in the unit owners in fee
simple.? Furthermore, they assert that they made a
considerable investment in developing the Newport
Regatta Club. The defendants now maintain that these
financial considerations should weigh heavily in their
favor because, otherwise, plaintiffs would benefit from a
considerable and inequitable windfall should they prevail
upon appeal.

[16] [171 We have stated previously that “[o]ne who knows
of a claim to land which he [or she] proposes to use as his
[or her] own, proceeds at his [or her] peril if he [or she]
goes forward in the face of protest from the claimant and
places structures *135 upon the land.” Renaissance
Development Corp. v. Universal Properties Group, Inc.,
821 A.2d 233, 238 (R.1.2003) (citing Ariola v. Nigro, 16
11.2d 46, 156 N.E.2d 536, 540 (1959)). That is because
“the duty of the courts is to protect rights, and innocent
complainants cannot be required to suffer the loss of their
rights because of the expense to the wrongdoer.” Id. In
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reviewing defendants’ assertions that plaintiffs should not
benefit from defendants’ development of the Newport
Regatta Club, we observe that defendants commenced
such development with full knowledge of plaintiffs’
claims and after they voluntarily entered into the tolling
agreement. Considering that they developed the Reserved
Area at a time when they were on notice that their right to
do so was in dispute, we conclude that they constructed
the parcel at their peril and cannot now contend that
equity should prevent plaintiffs from prevailing because
of their expenditures.

However, with respect to the defendants’ payments of
common expenses on the disputed parcels after the
declarant’s development rights had expired, we concur
that to permit the plaintiffs to enjoy the benefits of such
expenditures would constitute an inequitable windfall.
However, we do not agree that this should form the basis
for denying the plaintiffs’ appeal and, instead, we remand
the matter to the Superior Court for an accounting on this
issue.*

Conclusion

Consequently, and for the foregoing reasons, the
plaintiffs’ cross-appeal is granted and the defendants’
cross-appeal is denied. The papers are remanded for the
entry of a partial judgment consistent with this opinion
and for a trial on the remaining issues.

FLANDERS, Justice, dissenting.

Most respectfully, and with the utmost regret for having
to say so, I am of the opinion that the majority’s decision
in this case repeatedly misinterprets the Rhode Island
Condominium Act (act), G.L.1956 chapter 36.1 of title
34. It does so:

(1) By allowing the plaintiff condominium associations to
maintain this lawsuit challenging the validity of
amendments to a condominium declaration even though
they failed to file this action until long after the one-year
period for doing so expired under the applicable statute of
limitations;

(2) By holding that individual unit owners—whose
condominium associations were part of a master
condominium association, but who were not entitled to
elect the executive board of that master association or to
vote on other master association matters—nevertheless
were entitled to vote on proposed amendments to the
condominium declaration for the master association, even
though the act expressly provides that “[t]he rights and
responsibilities of unit owners * * * apply in the conduct
of the affairs of a master association only to those persons
who elect the board of a master association.” Section
34-36.1-2.20(d); and

(3) By unjustifiably divesting defendants (collectively,
IDC), of the three condominium units that they own in the
GIS master condominium, and by judicially converting
those units—including a unit *136 containing a
multimillion-dollar commercial banquet facility and
regatta club located on prime waterfront property—into
property owned by individual condominium unit owners
in other condominiums, merely because in 1994 IDC
supposedly failed to exercise or extend its development
rights in a technically proper manner when acting in its
capacity as the declarant of the GIS condominium.

As amplified below, I believe that the majority’s
erroneous holdings in this case stem from its efforts to
advance what it believes to be the interests of “consumer
protection” in  connection  with  condominium
developments such as this one. Proclaiming that the
voting procedures used by the GIS master condominium
association to adopt the challenged amendments to the
GIS condominium declaration were “precisely the type of
artifice or device that the [condominium] statute
proscribes,” the majority overlooks the fact that the
applicable condominium law expressly allowed the GIS
master association to use such voting procedures and for
IDC to acquire, develop, operate, and improve the GIS
condominium exactly as it has proceeded to do in this
case.

The Act’s One-Year Statute of Limitations Barred the
Plaintiffs’ Claims Challenging the Validity of the 1994
Amendments to the GIS Condominium Declaration

IDC recorded the Fifth Amendment to the GIS declaration
on December 29, 1994. The plaintiffs did not file this
action challenging its validity until May 29, 1999,
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approximately four years and five months after the
applicable one-year statute of limitations period expired.
See § 34-36.1-2.17(b) (“No action to challenge the
validity of an amendment adopted by the association
pursuant to this section may be brought more than one
year after the amendment is recorded.”).

Assuming, arguendo, that the parties’ tolling
agreement—deeming this action to have been filed on
December 1, 1997—was valid and enforceable, it still
would avail plaintiffs nothing because the stipulated filing
date of December 1, 1997, occurred more than one year
after IDC publicly filed the last of the challenged 1994
amendments to the GIS condominium declaration.

The majority’s opinion simply disposes of this one-year
statute of limitations by declaring that actions challenging
the validity of amendments that are alleged to be invalid
ab initio are not subject to the one-year limitation period
specified in the act for challenging the wvalidity of
amendments. As legal authority for this remarkable
conclusion, the majority cites to our recent decision in
Theta Properties v. Ronci Realty Co., 814 A.2d 907
(R.1.2003) (Theta ), even though that case provides no
support whatsoever for such a proposition.

Theta holds that service of process on a dissolved
corporation after the statutory period for doing so had
expired is void ab initio and that the period to accomplish
such service of process cannot be extended by retroactive
legislation enacted after the statutory period for initiating
such service has expired. Theta, 814 A.2d at 913. But
Theta provides no support whatsoever for the proposition
that claims challenging the validity of amendments to a
condominium declaration, which are alleged to be void ab
initio, are exempt from the applicable statute of
limitations. Indeed, if Theta has any application
whatsoever to this case—and it has none—it would be
that, after a statutory period for suing a party has expired,
any attempt to do so should be declared void ab initio and
deemed of no legal consequence whatsoever—at least
*137 when, as here, defendants have invoked this defense
in their answer and vigorously argued it to the trial court
and to this Court. Thus, based on Theta and on other cases
holding that the expiration of an applicable statute of
limitations is a valuable property right that cannot be
revived on an ex post facto basis, plaintiffs’ attempt to sue
IDC based on the alleged invalidity of the 1994
amendments should have been declared void ab initio.

I have great difficulty with the majority’s holding to the
contrary on this point. Is not a claim alleging that an
amendment to a condominium declaration is void ab
initio a claim that challenges the validity of the

amendment? Is not a claim alleging that an amendment is
void because it was adopted in a procedurally invalid
manner a claim challenging the validity of the
amendment? If a claim that an amendment is void ab
initio is not subject to the one-year period for filing claims
challenging the validity of an amendment, then what type
of claim challenging the validity of an amendment is
subject to the one-year period?

Just to pose such questions is to expose the underlying
problem with the Court’s holding that plaintiffs’ claims
challenging the validity of amendments that are alleged to
be void ab initio are exempt from the act’s one-year
period for challenging the validity of amendments to
condominium declarations.

But this is not simply a matter of logic and of interpreting
statutes according to their plain meaning. The interests of
basic fairness also argue in favor of applying the one-year
statute of limitations period to bar these claims. Although
plaintiffs were fully aware in 1994 of the fact that they
needed to attack the validity of these amendments within
one year of their recording, their board representatives
voted in favor of the amendments while the associations
sat on their hands until May 1999 without taking any legal
action to invalidate them. In the interim, while they
dawdled and while they obtained the benefit of the many
thousands of dollars in condominium fees paid by IDC as
the owner of three of these master GIS condominium
units, IDC justifiably acted in reliance for years on the
validity of the amendments in question. In its separate
capacities as the declarant of the GIS condominium and
as the owner of various condominium units on Goat
Island, IDC sold condominium units, acquired ownership
interests in units, approved budgets, maintained common
areas, paid assessments, granted mortgages to banks, and
committed millions of dollars toward building, opening,
and operating the Newport Regatta Club on the premises
of the north, or reserved, master unit of the GIS
condominium.

Thus, even if the applicable statute of limitations had not
expired many years before plaintiffs filed this lawsuit, the
doctrine of laches would appear to estop them from
challenging the validity of these amendments. So many
changes in position have occurred—affecting so many
people and so many financial institutions and so much
invested capital—that it is grossly unfair and unjust for
plaintiffs to be allowed to undo all that has happened at
this project with respect to the property involved so long
after their representatives voted in favor of the
amendments and the GIS master association lawfully
adopted them.

“So long as parties are in the same condition, it matters
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little whether one presses a right promptly or slowly,
within limits allowed by law; but when, knowing his
rights, he takes no steps to enforce them until the
condition of the other party has, in good faith, become
so changed that he cannot be restored to *138 his
former state, if the right be then enforced, delay
becomes inequitable and operates as an estoppel
against the assertion of the right.” Pukas v. Pukas, 104
R.I. 542, 546, 247 A.2d 427, 429 (1968) (quoting
Chase v. Chase, 20 R.I. 202, 204, 37 A. 804, 805
(1897)).

The majority counters this suggestion of laches by
referring to the fact that IDC proceeded to build the
Regatta Club on the north unit in 1998—knowing that
plaintiffs still might file a lawsuit at some later date that
would challenge IDC’s right to do so as of December 1,
1997. But even December 1, 1997 was more than two
years after the one-year statute of limitations for filing
such an action had expired and more than three years after
the GIS master association adopted the amendments in
question! Moreover, plaintiffs have not challenged the
validity of the amendment that created the unit on which
the Regatta Club sits and that vested IDC with ownership
of that unit. Thus, even if the one-year statute of
limitations did not bar plaintiffs’ claims, which it clearly
did, I still would reverse and remand this case for trial to
decide whether IDC so changed its position in reliance on
the wvalidity of the amendments that it would be
inequitable to allow plaintiffs to maintain this lawsuit as if
it had been filed on December 1, 1997.

Because the Voting Procedures Used to Adopt the
1994 Amendments to the GIS Condominium
Declaration Were Valid, IDC Lawfully Extended Its
Development Rights to December 31, 2015

In 1994, representatives of the five master units
comprising the GIS condominium association attended
GIS master association meetings at which they voted on
and unanimously approved, inter alia, the Third, Fourth,
and Fifth Amendments to the GIS condominium
declaration. Three of these units were multi-unit
condominiums governed by executive boards of the
plaintiff condominium associations. Each of the plaintiff
condominium  associations,  through its  board
representatives, received notice of the GIS master
association meetings and voted in favor of the proposed

amendments. Nevertheless, the majority holds that these
amendments were invalid and void ab initio because the
owners of individual sub-condominium units in the
America, Capella, and Harbor Houses condominiums
were not given any direct notice of or opportunity to vote
on such amendments. Consequently, says the majority,
IDC never lawfully extended its development rights for
the GIS condominium beyond December 31, 1994, the
date when they were scheduled to expire under the First
Amended and Restated Declaration of Condominium,
GIS.

The majority’s rationale for this holding is that each of the
more than 150 individual owners of the condominium
units located in the America, Capella, and Harbor House
condominiums (the so-called sub-condominium owners)
failed to receive individual notice or the individual
opportunity to cast a direct vote on whether to adopt the
challenged amendments to the GIS condominium
declaration. But given the undisputable fact that none of
these individual owners of sub-condominium units owned
or controlled any of the GIS master units, and given that
they were not entitled to elect the board of the GIS master
association when those votes occurred—much less to vote
on amendments to a different condominium declaration
from the one in which they owned one or more
units—this was scarcely remarkable, let alone an
actionable violation of the act. What the majority chooses
to ignore in its analysis of the votes on the 1994
amendments *139 to the GIS condominium declaration is
that the GIS condominium was organized as a master
association, as § 34-36.1-2.20 of the act expressly
authorized. As such, its five master condominium units
composed a master condominium association whose
representatives elected a master condominium executive
board and held master association meetings at which,
inter alia, they voted on and adopted amendments to the
GIS condominium declaration. Thus, pursuant to §
34-36.1-2.20(d),

“[t]he rights and responsibilities of unit owners with
respect to the unit owners’ association set forth in §§
34-36.1-3.03 [executive board members],
34-36.1-3.08—34-36.1-3.10 [meetings, quorums, and
voting] and 34-36.1-3.12 [conveyance or encumbrance
of common elements] apply in the conduct of the
affairs of a master association only to those persons
who elect the board of a master association, whether or
not those persons are otherwise unit owners within the
meaning of this [act ].” (Emphasis added.)

In other words, in master associations such as the one
created for the GIS condominium, “the rights of notice,
voting, and other rights enumerated in the [a]ct are
available only to the persons who actually elect the
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[master association] board.” Commissioners’ Comment 5
to § 34-36.1-2.20(d) of the act. With respect to the GIS
master association, those persons were IDC, the owner of
two of the GIS condominium master units, and, in the
case of the GIS master units consisting of the America,
Capella, and Harbor House condominiums, a
representative of each condominium association’s
executive board, with each master unit’s representative
being entitled to cast one undivided vote, weighted
according to the size of the land area that each master unit
encompassed. Such a representative voting arrangement
for the GIS master condominium association and GIS
master units is entirely consistent with and permitted by
the act—especially given the fact that three of the GIS
master units were themselves condominiums owned by
multiple  individual owners of wunits in these
condominiums. Thus, § 34-36.1-3.10(a), entitled
“Voting,” provides:

“If only one of the multiple owners of a unit is present
at a meeting of the [condominium] association, that
person is entitled to cast all the votes allocated to that
unit. If more than one of the multiple owners are
present, the votes allocated to that unit may be cast
only in accordance with the agreement of a majority in
interest of the multiple owners, unless the declaration
expressly provides otherwise.” (Emphases added.)

Several points should be noted with respect to this
provision. First, it expressly acknowledges the fact that
voting does not have to proceed on a one-vote-per-unit
basis, which the majority deems to be required. Rather, it
contemplates that the condominium declaration may
provide for the manner in which “votes [are] allocated to
that unit.” Second, the act speaks to who is entitled to cast
the votes allocated to multi-owner units in a given
condominium, such as the three master units in the GIS
condominium, (namely, the America, Capella, and Harbor
Houses condominiums). Multiple sub-condominium unit
owners owned these three master units of the GIS
condominium when the votes in question were cast in
1994 at the GIS master association meetings in favor of
the various amendments to the GIS declaration. Most
significantly, given that more than one of the multiple unit
owners of the America, Capella, and Harbor Houses
master units were present at the challenged meetings of
the GIS condominium association, “the votes allocated to
that unit [by the declaration] may be cast only in
accordance with the agreement of a *140 majority in
interest of the multiple owners, unless the declaration
expressly provides otherwise.” Section 34-36.1-3.10(a).
(Emphasis added.) Here, the declaration expressly
provided otherwise, stating that each master unit in the
GIS condominium would be entitled to cast one undivided
vote weighted according to the land area covered by each

unit.

Thus, far from “evad[ing] the limitations or prohibitions
of [the act],” which § 34-36.1-1.04 forbids declarants
from doing, Globe Manufacturing, the original declarant
of the GIS condominium declaration, was entitled by the
act to prescribe a representative voting procedure for
multiple unit owners of a single master unit in the GIS
master  condominium  association. Indeed, the
Commissioners’ Comments to § 34-36.1-1.04
specifically describe the voting requirements in §
34-36.1-2.20 (master associations) as one of the
provisions in the act that can be varied by the declaration.
Even § 34-36.1-2.17(d), providing that amendments to
declarations that enlarge special declarant rights require
the unanimous consent of the unit owners, contains an
exception allowing contrary voting arrangements “to the
extent expressly permitted or required by other provisions
of this [act].” Section 34-36.1-2.20, pertaining to the
voting requirements for master associations, is one such
provision.

For these reasons, the individual sub-unit owners of the
plaintiff condominium associations were not entitled to
cast individual votes on amendments to the GIS
declaration. What the majority fails to acknowledge is
that, even though

“[a] variety of sections [of the act] enumerated in
subsection [§ 34-36.1-2.20](d) provide certain rights
and powers to unit owners in their dealings with their
[condominium] association[,][i]n the affairs of the
master association, however, it would be incongruous
for the unit owners to maintain those same rights if
those unit owners were not in fact electing the master
board. Thus, for example, the question of election of
directors, meetings, notice of meetings, quorums, and
other matters enumerated in those sections would have
little meaning if those sections were read literally when
applied to a master board which was not elected by all
members of the condominiums subject to the master
board. For that reason, the rights of notice, voting, and
other rights enumerated in the [a]ct are available only
to the persons who actually elect the [master] board.”
Commissioners” Comment 5 to § 34-36.1-2.20(d).
(Emphases added.)

Apparently finding the above-described incongruity no
bar to extending such rights to other persons, the majority
proceeds to accord voting rights in master associations
such as GIS not just to the persons who elect the GIS
master board, but also to each and every
sub-condominium unit owner on Goat Island. In sum,
then, the majority’s opinion pays no heed to the fact that,
under the act, special voting rules apply to master
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condominium associations such as the one created for the
GIS condominium. Sinking into the quicksand of voting
provisions that are simply inapplicable under the act to
master associations, the majority fails to acknowledge the
existence of these master-association provisions and their
related commentary, let alone the dispositive fact that the
GIS condominium was organized as a master association.
Instead, it proceeds to affirm the Superior Court’s
invalidation of votes that were taken in complete accord
with the act and with its voting provisions dealing with
master condominium associations such as this one.

*141 In the end, only by ignoring the fact that, when the
votes in question occurred in 1994, the GIS condominium
was in fact organized as a master condominium
association, comprising five different master units (three
existing condominiums owned by multiple owners of
individual units in these condominiums and two
undeveloped parcels owned by IDC), can the majority
conclude that the votes in question were void ab
initio—even though the owners of individual units in
different condominiums from the GIS condominium were
not entitled by law to vote on these amendments to the
GIS master declaration and even though the boards of the
plaintiff associations cast their votes in favor of the
amendments.”

The trouble I have with the majority’s holding becomes
clear with just a moment’s reflection upon the factual
circumstances of this case:

* Under the provisions of the act and the relevant
condominium  documents, the owners of
sub-condominium units within the America, Capella,
and Harbor Houses condominiums never were
entitled to cast individual votes on matters pertaining
to the GIS condominium and its master association.
Therefore, by what rationale or authority can they
possibly be entitled to individual votes at master
association meetings in connection with amendments
to the declaration for the GIS condominium?

* The GIS condominium declaration did not create
the units in the America, Capella, and Harbor Houses
condominiums; rather, the declarations for plaintiffs’
separate condominium associations created them.

* Neither the act nor any condominium declaration
ever afforded the sub-condominium unit owners any
individual voting rights with respect to the GIS
condominium, the GIS master condominium
association, or the GIS condominium declaration. On
the contrary, the relevant condominium documents
and applicable provisions of the act always informed
plaintiffs and any sub-condominium unit owners that

they were not entitled to cast individual votes on GIS
condominium and master association matters.

*  Sub-condominium unit owners paid no
condominium fees with respect to any such
privileges that belonged to the persons who were
entitled to vote on GIS master association matters.

If the majority were correct in its conclusion that the 1994
votes to amend the GIS declaration were void ab initio
because more than 150 sub-condominium unit owners
were entitled to a direct individual *142 vote thereon,
then every vote taken by the GIS master condominium
association for the last fourteen years—including every
election that has been conducted, every budget that has
been approved, and every amendment to the GIS
declaration from day one—is also void ab initio.
Ironically, because (according to the majority) the
one-year statute of limitations does not apply to lawsuits
asserting that amendments to condominium declarations
were void ab initio, this means that only the original
declaration for the GIS condominium—providing for the
declarant’s  development rights to expire in
2037—remains intact, thereby mooting plaintiffs’ efforts
to stymie IDC from developing the property it owns on
Goat Island.

In sum, I would hold that IDC duly extended its
development rights to the year 2015 with respect to the
master units it owns in the GIS condominium because the
1994 amendments that extended those rights received the
unanimous consent of the representatives of the GIS
master unit owners, including the plaintiffs who were
among “those persons who elect the board of [the GIS]
master association.” Section 34-36.1-2.20(d). Thus, I
would reverse the Superior Court judgment finding that
their votes were void ab initio.

Even If Defendants’ Development Rights Had Expired
in 1994, They Still Were Entitled to Construct
Improvements on Their Three Units; In Any Event,
There Is No Justification for Holding That the
Expiration of a Declarant’s Development Rights
Means That the Declarant Forfeits Its Ownership in
Any Units That Were Subject to Such Rights to Other
Unit Owners in the Condominium

Even if IDC’s development rights had expired in 1994, it
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was still entitled under the act to construct improvements
within the three GIS condominium units that it owned.
See § 34-36.1-2.11 (allowing unit owners to construct
improvements to their units). In any event, there is no
justification whatsoever for the majority’s holding that the
expiration of IDC’s development rights means that it
forfeited its fee simple ownership of those units that were
the subject of such development rights and that legal title
to such units should be transferred to the individual unit
owners of plaintiffs’ condominium associations.

As unjustified and as bewildering as are the majority’s
rulings on the validity of the amendments to the GIS
declaration and on the timeliness of plaintiffs’ claims
challenging their validity, by far the most egregious and
unsupportable portion of the majority’s opinion concerns
the draconian consequences it visits on defendants for not
properly extending or exercising their development rights
before they supposedly expired (as the majority now
decrees in 2004) on December 31, 1994. Here we are, ten
years down the road from the date when the majority says
that IDC’s development rights expired. The majority now
holds that, because these rights expired in 1994,
IDC—per the majority’s ipse dixit—no longer owns the
north, south, and west master units, much less any
improvements it constructed thereon, that are part of the
GIS master condominium. In summarily divesting IDC of
its Goat Island property, including the Regatta Club, one
of Newport’s crown-jewel properties, without awarding it
any just compensation—an action that can only be
described as unwarranted—the majority has bestowed this
award on litigants who are not entitled to such a remedy.

Even the trial justice could not bring herself to order the
confiscatory relief that the majority now decrees.
Moreover, the *143 explanations the Court proffers have
no basis in the act.

The declaration is the fundamental legal document that
establishes who owns what in a condominium. Even
without the challenged amendments, the GIS
condominium declaration always has provided that the
master units in that condominium would be individually
and privately owned and that this private ownership
would be of a “permanent character” and not part of the
condominium’s common elements. Indeed, the GIS
declaration expressly excluded the GIS master units from
its definition of what constitutes the master-common
elements. Moreover, nothing in the act or in the GIS
declaration permits one or more of the multiple owners of
a master unit to confiscate another master unit owner’s
property or units and convert them into master common
elements at the condominium, let alone convert them into
the private property of the other unit or sub-unit owners.

In this case, when IDC purchased Globe’s rights in the
GIS condominium in 1994, it acquired not only the
ownership of its two master units in that condominium,
but also Globe’s contractual development rights as the
declarant. Thus, even if IDC had lost all its contractual
development rights because it failed either to exercise or
extend them in a proper fashion, it still retained its
ownership of the two master units that it purchased from
Globe in 1994, plus the one it acquired in 1994 via the
unchallenged Sixth Amendment to the GIS condominium
declaration (namely, the north development unit).
Consequently, it still possessed, under the act, the same
right to construct improvements within the boundaries of
those units that any other unit owner possessed. See §
34-36.1-2.11 (allowing unit owners to make ‘“any
improvements or alterations to * * * [the] unit that do not
impair the structural integrity or mechanical systems or
lessen the support of any portion of the condominium”).
In this case, IDC’s three master units cover over 56
percent of the land within the GIS condominium.

The majority’s opinion conflates a declarant’s
development right of “[a]dd [ing] real estate to a
condominium,” §  34-36.1-1.03(11)(A), with a
condominium unit owner’s right under § 34-36.1-2.11 to
construct improvements or build any structures wholly
within the boundaries of a single condominium unit. First
of all, even if such improvements or alterations to the unit
constituted the addition of real estate to the condominium,
§ 34-36.1-2.11 still allows a unit owner to do so. The fact
that the unit owner may also be a declarant whose
development rights have expired is irrelevant. Under the
act, a unit owner is defined as “a declarant or other person
who owns a unit.” Section 34-36.1-1.03(29). Thus, there
can be no question that a declarant such as IDC can also
be a unit owner under the act. Here, the GIS declaration
defined an “owner” as “the Declarant or other person or
persons owning a master unit.” Thus, in its capacity as a
unit owner and pursuant to § 34-36.1-2.11 and the GIS
declaration, IDC was entitled to construct improvements
on the units it owned even if it never had the right to
exercise any development rights whatsoever.

Second, improving a unit by building on and within the
unit does not add real estate to the condominium. Unlike
most physical improvement projects, to exercise a
development right a declarant must amend the declaration
for the condominium because the exercise of such a right
changes the legal rights and ownership interests of the
other condominium-unit owners. See § 34-36.1-2.10. But
an individual unit owner does not add real estate to the
condominium itself merely by constructing *144 a
building, a retaining wall, or other physical improvements

Add. 19


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000038&cite=RISTS34-36.1-1.03&originatingDoc=Ia6555c66330711d986b0aa9c82c164c0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_8fb500002b673
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000038&cite=RISTS34-36.1-1.03&originatingDoc=Ia6555c66330711d986b0aa9c82c164c0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_4c1800008e0b0

within that unit’s existing real estate.

Thus, even though any existing buildings when a unit is
created are part of the unit’s real estate, constructed
additions, buildings, and improvements to a vacant parcel
of property or to an existing structure do not constitute the
addition of real estate to the condominium. The real estate
area comprising the unit remains the same both before
and after the improvements are constructed. Thus, the
mere construction of a building or other improvements
within a unit does not constitute the exercise of a
development right because they do not add real estate to
the condominium within the meaning of the act.
Otherwise, every time a condominium unit owner
remodeled a kitchen, put up a dividing wall, or enlarged a
patio, he or she would be adding real estate to the
condominium and therefore exercising a development
right.

Significantly, the act grants to unit owners such as IDC
the broad power to “make any improvements or
alterations to his or her unit that do not impair the
structural integrity or mechanical systems or lessen the
support of any portion of the condominium.” Section
34-36.1-2.11(1). Although this unquestioned right to
“make any improvements or alterations to his or her unit”
is subject to the provisions of the condominium’s
declaration and to other provisions of law (such as zoning
and other municipal land-use requirements), in this case
the GIS declaration expressly afforded to IDC and to
every other owner of a master-condominium unit the right
to “construct buildings and other improvements * * *
within the boundaries of [their units].” In addition, the
GIS public offering statement provided that “[a]ny * * *
Owner of a Master Unit may make alterations or construct
improvements within the boundaries of its Master Unit.”
Thus, plaintiffs and the individual sub-condominium
owners were notified in no uncertain terms that IDC, in its
capacity as the existing and potential owner of several
GIS condominium master units, reserved the right to
construct “buildings and other improvements on any
master unit * * * so long as the Declarant owns the
Master Unit.”

In short, development rights are entirely separate and
distinct from the rights of unit owners to build on and
improve their individually owned units. Nevertheless, the
majority confuses the right of a declarant to exercise
reserved development rights in connection with a
condominium—for example, by constructing
improvements on land it does not own, by adding or
taking away real estate from a condominium, or by
creating additional units—with the right of a unit owner
(who can also be a declarant) to build upon and improve

his, her, or its own individual and preexisting
condominium units. Thus, the fact that a declarant’s
development rights have expired—or, indeed, even if
such rights never existed—has no bearing upon the
fundamental right of individual condominium unit
owners, including a declarant, to improve and build on
their separately owned units.

In sum, an individual unit owner’s right to construct upon
and improve that owner’s condominium unit does not
constitute the addition of real estate to a condominium
that would fall within the statutory definition of a
development  right. See §  34-36.1-1.03(ii)(A)
(development rights defined, in part, as “any right or
combination of rights reserved by a declarant * * * to * *
* [a]dd real estate to a condominium™). The improvement
to the interior of a particular existing condominium unit
does not alter any common areas or affect the other unit
owners’ ownership *145 interests in the condominium.
Thus, subject to any limitations in the declaration and to
applicable zoning and land-use laws, individual
condominium unit owners possess the right to improve
their property exclusively within the boundaries of the
unit without reference to the existence or expiration of
any statutorily defined or contractual development rights.

In this case, IDC’s construction of the Newport Regatta
Club totally within the reserved area (that is, within the
north master condominium unit) had no effect whatsoever
on the voting rights, condominium fees, ownership
interests, or any other legal rights of plaintiffs or any
sub-condominium unit owners. It did not “add real estate”
to the GIS condominium because the improvement was
constructed entirely within the existing real estate of
IDC’s north development unit. Similarly, construction of
the Regatta Club did not create additional units, did not
subdivide units, and it did not add or withdraw real estate
from the GIS condominium. Rather, the number of units,
the amount of land, and the area comprising the master
and limited common elements within the GIS
condominium remained the same after the construction of
the Regatta Club as before. In any event, even if such an
improvement could be construed to “add real estate” to
the GIS condominium, in doing so IDC was not acting as
a declarant but as the owner of the unit and thereby was
entitled to improve its property as allowed by law and by
the declaration.

Moreover, the rights of IDC to improve its master units
were no different from the rights other condominium unit
owners enjoy with respect to their units. Thus, for
example, the owners of the units in the Harbor Houses
condominiums have continually expanded, upgraded, and
altered a majority of the buildings within their master
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condominium unit. They did so not by exercising any
reserved development rights, but simply by acting in their
capacity as owners of units that can be improved as the
owners may desire, subject to the declaration and to other
applicable land-use laws. Indeed, this is the very reason
why Globe Manufacturing, in its capacity as the original
declarant, structured the GIS condominium to require the
owners of the unimproved condominium units to pay
substantial ~taxes and condominium fees in
perpetuity—way beyond the term of any development
rights—because the owners of these units were entitled to
improve them as they saw fit, subject to applicable
land-use law. Such a provision begs the question of why
would any unit owner pay substantial condominium fees,
based on land area, merely to hold title to unbuildable
vacant land?

Furthermore, it is hardly inconsistent with the act for a
declarant such as Globe to have reserved development
rights with respect to the individual condominium units
that it owned and then sold to IDC. Thus, §
34-36.1-1.03(11)(C)  clearly indicates that a
condominium unit in itself can be subject to development
rights because such rights include the right to “[s]ubdivide
units or convert units into common elements.” Indeed, the
development right for a declarant/owner to subdivide
units or convert them into common elements can only be
applied to a declarant who also owns existing
condominium units. (It would be impossible to subdivide
or convert a unit into a common element if the unit did
not already exist). In any event, no provision in the act
barred a declarant such as Globe and its successor, IDC,
from reserving development rights with respect to an
existing or newly created condominium unit.

For these reasons, I would hold that IDC possessed the
right to alter and improve the master units it owned,
including *146 the right to construct and operate the
Regatta Club on the north master condominium unit,
regardless of whether its development rights as a
declarant expired in 1994,

But the majority decrees that “when the associated
development rights expired, so also did all of the
declarant’s rights in the master units.” This is simply not
so, however, because, even if the development rights
expired, IDC still owned the units in fee simple.® Yet the
fact of IDC’s ownership gives the majority no pause.
Accordingly, having declared that IDC has no
development rights with respect to the units it owns, it
then decrees that, “the hearing justice should have
declared that title to the disputed property vested in the
individual unit owners in fee simple.”

What could be the possible justification for this
divestiture of defendants’ property, taking from them the
condominium units they own at the GIS condominium
and transferring them to non-parties; to wit: the individual
sub-condominium unit owners in the America, Capella,
and Harbor Houses condominiums? Does all this follow,
as night follows day, merely because IDC’s development
rights expired in 1994? The majority suggests that
“defendants assert that the condominium is composed of
separate lots.” But defendants make no such assertion.
Rather, they assert only that which is true: namely, that,
after the 1994 amendments, the GIS condominium was
comprised of six separate condominiums units, of which
they indisputably owned three of them. Thus, even
though, for title purposes, the GIS condominium may
only contain “one legal lot,” as the majority suggests, in
reality and under law the property comprising the GIS
condominiums was divided into separate condominium
units, and these separate units have been the legal and
factual reality on this Goat Island property since Globe
Manufacturing first created the GIS condominium.

The majority then simply asserts that although “[t]he
master declaration granted the declarant a limited period
to develop certain parcels of land within the
condominium, * * * it could not convey title to the air
space if the development rights were not exercised.” Why
not? Since a declarant can also be an owner of the unit,
and since units can consist of air spaces,” why cannot a
declarant also own such units within the condominium,
with or without associated development rights? And why
cannot the master declaration convey title to such units to
the declarant, regardless of whether development rights
ever existed and irrespective of whether they were or
were not exercised? Even plaintiffs did not challenge the
Sixth Amendment to the GIS declaration, pursuant to
which IDC became the owner of the north development
unit.

*147 Although it acknowledges that the unchallenged
Sixth Amendment to the GIS condominium declaration
converted the land under the reserved area or north unit
into a limited common element and vested ownership of
the unit itself in IDC, the majority, paradoxically,
concludes that “the entire parcel * * * was common area
from the time the master [declaration] was recorded.” See
DiBiase v. Jacobowitz, 43 Mass.App.Ct. 361, 682 N.E.2d
1382, 1385 (1997). But DiBiase is totally inapplicable to
this situation because, here, the development rights were
not attached to a master common area, as was the case in
DiBiase, 682 N.E.2d at 1384, but to separate, privately
owned condominium units; to wit: the south, west, and
north development units. Thus, even if IDC’s
development rights expired, its ownership of these
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condominium units continued without interruption or
abatement—at least until the majority’s decision in this
case. In DiBiase, 682 N.E.2d at 1383, when the
development rights expired, all that remained was a
common element. Here, however, what remains are
undeveloped privately owned units that are still owned by
IDC on top of land that was exclusively reserved for
IDC’s use. Unlike DiBiase, these areas constitute
privately owned condominium units and not common
areas. Indeed, even the land beneath these units is a
limited common area reserved exclusively for IDC’s use.
Thus, contrary to the majority’s conclusion, even if IDC’s
development rights with respect to those units had
expired, its ownership rights in the master units, including
its right to improve and alter them under § 34-36.1-2.11,
never expired. Thus, the Court has no basis in law or
equity to transfer these units to other individual unit
owners without awarding any just compensation to IDC
for such a massive taking of its private property.

In sum, there is no justification whatsoever for the
majority to confiscate the real estate constituting these
units from IDC and then to order that its ownership and
title to these units must be transferred to the individual
owners of sub-condominium units in the America,
Capella, and Harbor Houses condominiums. Given the
multimillion-dollar value of the Newport Regatta Club
alone, this unprecedented judicially mandated forfeiture,
condemnation, and transfer of property to people who are
not entitled to it, and without payment of any just
compensation to IDC, the rightful owner, was not an
appropriate remedy in this case.

if, many years after the fact, some court misinterprets the
law and declares that they failed to comply with a
technical legal requirement before they began to build on

the property.

And consumers are not protected by interpreting a
jurisdiction’s laws in such a way that producers and
developers of consumer goods, services, and property are
punished for their good-faith attempts to comply with
applicable law when they attempt to deliver such products
to consumers. The worst way to protect consumers is to
deprive them of opportunities to consume products that
otherwise would be available to them, but for a misguided
and investment-killing interpretation of a jurisdiction’s
applicable laws.

With respect to real estate development projects involving
condominiums, developers and consumers alike are now
cast adrift on a dark and stormy ocean of doubt and
uncertainty. After this decision, what real-estate developer
in its right mind *148 would proceed to build a
condominium project, create a master association, and
offer units for sale to consumers when, ten years later, a
court can take its property away with one stroke of its pen
merely because the developer allegedly failed to comply
with voting procedures that a court later rules were
required?

For these reasons, I would reverse, vacate the summary
judgment entered in favor of the plaintiffs, and remand
this case to the Superior Court with instructions for it to
enter judgment in favor of the defendants dismissing the
plaintiffs’ claims with prejudice.

Conclusion All Citations
The interests of consumers of condominium units and 844 A.2d 117
other goods and property are not protected or advanced
when the law in a given jurisdiction is construed in such a
way that developers stand to lose all their invested capital
Footnotes
1 After joining plaintiffs’ motion for partial summary judgment, Harbor Houses Condominium Association, Inc., moved to

voluntarily dismiss itself from the case. The Superior Court granted the motion and dismissed its claims for
compensatory and exemplary damages without prejudice; however, its declaratory and equitable claims for relief were
dismissed with prejudice. Pursuant to Rule 19 of the Superior Court Rules of Civil Procedure, Harbor Houses was then
realigned as an involuntary plaintiff with respect to its declaratory and equitable claims.

2 At the time, defendant Roos was Globe’s director.

3 For the sake of simplicity, the Individual Unit and Development Unit # 1 will be referred to as the West Development

Unit and the South Development Unit, respectively.
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The master declaration, or First Amendment to the original declaration, has not been challenged.

The Capella South declaration of condominium states that common elements include “without limitation, all elements of
the Building and Property not included in any Unit” and lists examples such as improvements on the land, foundations,
lobbies, hallways, utility services and “[a]ll other property normally in common use by the Unit Owners[.]"

A copy of the original declaration was not available in the file; consequently, we have had to rely upon the
representations made in the master declaration concerning that document.

The declarant later converted the Capella South master unit into a sub-condominium on May 12, 1988, pursuant to its
special declarant and development rights under the master declaration.

Specifically, a “master allocated interest”:

“shall mean: (i) With respect to a Master Unit that is not a Sub—Condominium, the undivided
interest in the Master Common Elements allocated to such Master Unit, which shall equal the
percentage liability for the Master Common Expenses, and which shall equal the percentage
vote in the Master Association associated with such Master Unit as set forth in Exhibit Y; (ii)
with respect to a Sub—Association, the percentage liability for the Master Common Expenses,
which shall equal the percentage vote in the Master Association associated with such
Sub-Association as set forth in Exhibit Y; and (iii) with respect to a Unit Owner in a
Sub—Condominium, the percentage of undivided interest in the Master Common Elements
allocated to such Unit Owner’s Unit as set forth in Exhibit Y.”

IDC, Inc., transferred its interests to IDC Properties on October 19, 1994.

As previously mentioned, the executive board of the master association is composed of master unit owners and
sub-association representatives. IDC, Inc. controlled the majority of the board’s votes by virtue of its outright ownership
of the West and South Development Units and as the owner of the majority of the individual residential units in
America, Capella South and Harbor Houses.

At the meeting, the declarant’s development rights were extended until December 15, 2015. The extension was
reflected in the Fifth Amendment.

The plaintiffs do not challenge the validity of the Sixth Amendment to the master declaration, conceding that the master
declaration granted the declarant the right to make such a conversion on or before December 31, 1994.

In counts 1 and 2, plaintiffs petitioned the Superior Court to declare that the voting procedures were statutorily invalid
and that the amendments were void ab initio, respectively. Count 3 asked the court to declare that the declarant no
longer had any ownership interest or voting rights in the disputed master units because said rights had expired on
December 31, 1994, and to estop declarant from exercising development rights in those units. Alternatively, they
sought compensatory damages in count 3. In count 4, plaintiffs challenged the allocation of the master common
expenses as prescribed by the Fifth Amendment and sought injunctive and compensatory relief. Count 5 involved a
compensatory claim for breach of fiduciary duty and count 6 sought injunctive relief from an alleged interference with
an easement. Finally, in count 7, plaintiffs sought punitive damages and attorney’s fees against declarant under counts
1, 2, 3 and 4, and against Roos under count 5 of the complaint, for their willful failure to comply with the Condominium
Act, the master declaration and the master bylaws.

Specifically, P.L.1982, ch. 329, § 3 provides:
“The secretary of state is hereby authorized and directed to print in the [G]eneral [L]aws following each section of
this act, the corresponding official comments as defined in the Uniform Condominium Act (1980) which shall be
used as guidance as to the intent of the [L]egislature in adopting this chapter unless the statutory language shall
clearly express otherwise in which case the statutory language shall prevail.” (Emphases added.)

The Commissioners’ Comment to G.L.1956 § 34-36.1-2.17(d) provides that:
“Section [34-36.1-1.04] does not permit the declarant to use any device, such as powers of attorney executed by
purchasers at closings, to circumvent subsection (d)’'s requirement of unanimous consent.”

The dissent contends that this conclusion was erroneous because § 34-36.1-2.20(d) “expressly provides that ‘the
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rights and responsibilities of unit owners [with respect to the unit owners’ association set forth in 8§ 34-36.1-3.03,

34-36.1-3.08—34-36.1-3.10, and 34-36.1-3.12] apply in the conduct of the affairs of a master association only to

those persons who elect the board of a master association.’ ”
We note, however, that although 8 34—-36.1-3.03 does permit the executive board to “act in all instances on behalf of
the association[,]” it also provides for certain exceptions. One of those exceptions is that “[tlhe executive board may
not act on behalf of the association to amend the declaration (§ 34-36.1-2.17) * * *.” Section 34-36.1-3.03(b).
Considering that § 34-36.1-2.17(d) states that “no amendment may create or increase special declarant rights * * *
in the absence of unanimous consent of the unit owners][,]” and considering that the actions taken here by the master
association did, in fact, increase special declarant rights, the dissent’s reliance upon § 34-36.1-2.20(d) to support
the conclusion that the master association validly extended IDC’s development rights is misplaced.

Another possible basis for declaring the Third and Fourth Amendments to be void would be the failure to provide notice
of the relevant meetings to the individual unit owners. Section 34—36.1-3.08 provides that:

“Not less than ten (10) nor more that sixty (60) days in advance of any meeting, the secretary
or other officer specified in the bylaws shall cause notice to be hand delivered or sent prepaid
by United States mail to the mailing address of each unit or to any other mailing address
designated in writing by the unit owner. The notice of any meeting must state the time and
place of the meeting and the items on the agenda, including the general nature of any
proposed amendment to the declaration or bylaws, any budget changes, and any proposal to
remove a director or officer.”

We observe that in the zoning context, “action taken by a board that has not satisfied the notice requirements is a
nullity.” Ryan v. Zoning Board of Review of New Shoreham, 656 A.2d 612, 615-16 (R.1.1995). See also Gardner v.
Cumberland Town Council, 826 A.2d 972 (R.1.2003). Likewise, failure to give notice to a necessary party invalidates
a tax sale. See Kildeer Realty v. Brewster Realty Corp., 826 A.2d 961, 966 (R.1.2003).

The amendment also redistributed the percentage master allocated interests of each existing master unit. The changes
are reflected as follows:

Pre-Sixth Amendment Post Sixth Amendment
(1) Harbor Houses 21.42 percent 11.55 percent
(2) America 19.25 percent 10.39 percent
(3) Capella South 39.61 percent 21.35 percent
(4) South Development Unit 9.6 percent 7.31 percent
(5) West Development Unit 10.12 percent 3.31 percent
(6) North Development Unit - 46.09 percent

(Reserved Area)

We are puzzled by the dissent’s statement that “even if the development rights expired, IDC still owned these units in
fee simple.” At no time have defendants ever asserted that they own the land underlying the master units in fee simple.

We have recognized that, under appropriate circumstances, a condominium may be developed in the airspace above
land pursuant to the Condominium Act. See McConnell v. Wilson, 543 A.2d 249 (R.1.1988).

According to the master declaration, the Reserved Area also consisted of common area. The Sixth Amendment merely
converted the parcel from a master common element into a limited master common element.

By individual unit owners, we include all the individuals who own sub-condominiums, so-called, not unit owners, as
defendants restrict that term. Such individuals include plaintiffs in this case, as well as IDC in its capacity as the owner
of several sub-condominiums.

Before the declarant’'s development rights expired, the declarant was liable under the act for all the expenses
associated with the parcels that were subject to said development rights. See § 34-36.1-3.07(b).

This accounting is confined to the common expenses paid by defendants on the master units after the expiration of
their development rights on December 31, 1994. It does not include any profits that the defendants may have earned
from its operation of the Newport Regatta Club.

The majority points to G.L.1956 § 34-36.1-3.03(b), which provides that “[tjhe executive board may not act on behalf of
the association to amend the declaration.” In this case, however, the executive board of the GIS condominium did not
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act on behalf of the GIS master association to amend the GIS condominium declaration. Rather, as provided in §
34-36.1-2.20(d), the persons entitled to elect the executive board of the GIS master association did so when they
unanimously approved the amendments in question. Most importantly, § 34—36.1-2.20(d) expressly provides that “[tlhe
rights and responsibilities of unit owners with respect to the unit owners’ association set forth in § 34-36.1-3.03 * * *
apply in the conduct of the affairs of the master association only to those persons who elect the board of a master
association.” Thus, § 34-36.1-3.03(b) (providing that the executive board may not act on behalf of the association to
amend the declaration) was inapplicable to the unit owners of the plaintiff condominium associations because they
were not entitled to elect the board of the GIS master association and the voting on the 1994 amendments to the GIS
declaration occurred in connection with “the conduct of the affairs of the master association.” Section 34—36.1-2.20(d).

The majority says that it is “puzzled” by this statement, indicating that “at no time have defendants ever asserted that
they own the land underlying the master units in fee simple.” Although this statement is correct, what the majority
apparently does not understand is that the units themselves, apart from the land, constitute “real estate” under the act.
The defendants own this real estate in “fee simple”—even though they do not assert, nor have they ever asserted, that
they own the land underlying their GIS master units in fee simple. Rather, the land underlying these units is owned by
the GIS condominium, but as a limited common element, it is reserved for IDC'’s exclusive use. In short, the land
underlying the units and the units above the land are discrete portions of the real estate at these Goat Island
condominiums. As such, they can be and have been separately owned “in fee simple” by different entities.

See McConnell v. Wilson, 543 A.2d 249, 250 (R.1.1988) (recognizing existence of air space units).

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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870 A.2d 434
Supreme Court of Rhode Island.

AMERICA CONDOMINIUM ASSOCIATION,
INC., et al.
V.
IDC, INC., et al.

No. 2001-469-Appeal.

|
April 8, 2005.

Synopsis

Background: Condominium associations brought action
against condominium developer alleging that the voting
procedure used to extend development rights on certain
common property violated the Rhode Island
Condominium Act. The Superior Court, Newport County,
Melanie W. Thunberg, J., granted associations partial
summary judgment. On cross-appeals, the Supreme
Court, 844 A.2d 117, affirmed in part, reversed in part,
and remanded.

Holdings: On grant of reargument, the Supreme Court,
Suttell, J., held that:

[ two parcels that lacked substantial completion were not
validly created master units;

(21 airspace units were not exempt from substantial
completion requirements under land-use only exception;

131 Jand reserved for development was not validly created
master unit;

M land and airspace of so-called master units were
common elements; and

1 title to land and airspace in which developer’s

development rights had lapsed was owned by unit owners
in common ownership.

Affirmed.
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West Headnotes (9)

[11

[2]

[31

[41

Appeal and Error
¢=Reargument

The Supreme Court may at its discretion
reexamine its own decision within a reasonable
time after rendition.

Cases that cite this headnote

Appeal and Error
¢=Reargument

The purpose of reargument is to afford a
petitioner an opportunity to point out matters
presented in the briefs and relied upon in the
original argument which he believes were
overlooked or misapprehended by the appellate
court in reviewing the case.

Cases that cite this headnote

Appeal and Error
¢=Reargument

The burden is on the petitioner for reargument to
demonstrate error in the reviewing court’s
opinion.

Cases that cite this headnote

Common Interest Communities
¢=Nature and Status of Condominium
Ownership

The Rhode Island Condominium Act, as a
whole, contains a strong consumer protection
flavor, because of a perceived need for
additional consumer protection. Gen.Laws 1956,
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[5]

[6]

[7]

§ 34-36.1-1.01.

6 Cases that cite this headnote

Common Interest Communities
#=Special rights reserved to declarant or
developer and successors

Common Interest Communities
#=Condominiums and cooperatives

Two parcels described in master condominium
declaration as master units were common
elements of condominium; developer failed to
substantially complete master units of either
parcel as required to create master units under
the Rhode Island Condominium Act, and
developer failed to exercise development rights
in one parcel and failed to reserve development
rights in the other parcel prior to development
expiration date. Gen.Laws 1956, § 34-36.1-2.01.

12 Cases that cite this headnote

Common Interest Communities
¢=Creation, Modification, and Termination

Developer’s purported airspace condominium
units were not exempt from requirements for
substantial completion under the Rhode Island
Condominium Act, under the land-only unit
exception, and thus, units were never validly
created; developer failed to substantially
complete all structural components and
mechanical systems, and exception applied to
uses such as campsites and parking spaces that
did not require structural components and
mechanical systems. Gen.Laws 1956, §
34-36.1-2.01.

2 Cases that cite this headnote

Common Interest Communities
&=Special rights reserved to declarant or
developer and successors
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(8]

[9]

Developer failed to create a valid master
condominium unit on parcel that was formerly
reserved by creating airspace unit above the land
while the land itself was termed a master limited
common eclement; amendment to declaration
creating such unit failed to comply with the
substantial completion requirement under the
Rhode Island Condominium Act or the
amendment providing for land-only units.
Gen.Laws 1956, § 34-36.1-2.01.

9 Cases that cite this headnote

Common Interest Communities
¢=Condominiums and cooperatives

Land and airspace above land on parcels in
which developer attempted to create master
condominium units were common elements;
developer failed to create valid master units, and
underlying land, although designated as master
limited common elements appurtenant to master
units, was simply common element in absence
of master units. Gen.Laws 1956, § 34-36.1-2.01.

1 Cases that cite this headnote

Common Interest Communities
#=Condominiums and cooperatives

Title to so-called master condominium units
rested with unit owner in common ownership for
creation of condominium; developer failed to
create valid master units by not complying with
substantial completion requirements of Rhode
Island Condominium Act. Gen.Laws 1956, §
34-36.1-2.01.

10 Cases that cite this headnote

Attorneys and Law Firms
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Sandra A. Lanni, Warwick, Daniel Goldberg, for
Defendant.

Present: WILLIAMS, C.J., GOLDBERG, FLAHERTY,
and SUTTELL, JJ.

OPINION

SUTTELL, Justice.

This case came before the Supreme Court on defendants’
petition for reargument of our opinion issued on March
23, 2004 in America Condominium Association, Inc. v.
IDC, Inc., 844 A.2d 117 (R.I.2004) (America
Condominium 1). By order entered on June 3, 2004, we
granted reargument “in light of the importance of [the]
title/ownership issue to the bar generally, as well as to the
parties in this case.” We further directed that reargument
be “limited to the title/ownership issue raised in the
petition and addressed by this Court in Section VI of the *
* * Jo]pinion---entitled ‘Ownership of the Disputed
Parcels’---and found at [844 A.2d at 131-33].” America
Condominium  Association, Inc. v. IDC, Inc,
No0.2001-469-A (R.1., filed June 3, 2004) (mem.).

*436 After considering the oral submissions of the parties
at reargument and examining their memoranda, we wish
to clarify certain aspects of our earlier opinion.
Nevertheless, we reaffirm our holdings in their entirety.

Standard of Review

(4 21 Bl “The Supreme Court may at its discretion
reexamine its own decision within a reasonable time after
rendition.” Brimbau v. Ausdale Equipment Rental Corp.,
120 R.1. 670, 671-72, 389 A.2d 1254, 1255 (1978) (citing
Sklaroff v. Stevens, 84 R.I. 1, 9, 120 A.2d 694, 698
(1956)). “The purpose of reargument is to afford a
petitioner an opportunity to point out matters presented in
the briefs and relied upon in the original argument which
he believes were overlooked or misapprehended by the
appellate court in reviewing the case.” Id. at 672, 389
A.2d at 1255. “The burden is on the petitioner to
demonstrate error in the court’s opinion.” Id. We
conclude that in this case defendants have not met that
burden.

Discussion

A full recitation of the facts underlying this dispute is set
forth in America Condominium I, 844 A.2d at 120-26, and
need not be repeated here. Briefly stated, defendants are
the successors in interest to Globe Manufacturing Co., the
declarant of a condominium in Newport designated as
“Goat Island South-A Waterfront Condominium.” On
March 3, 1988, the original declaration of condominium
was amended by a document entitled, “FIRST
AMENDED AND RESTATED DECLARATION OF

CONDOMINIUM  GOAT  ISLAND  SOUTH-A
WATERFRONT CONDOMINIUM” (master
declaration).

By the terms of the master declaration, the condominium
consisted of six defined parcels: three of which contained
existing residential buildings (designated as America
Condominium, Capella Unit, and Harbor Houses
Condominium), and three of which were undeveloped
(herein referred to as the South, West, and North Units).
The master declaration also purported to create master
units, so-called, in five of the parcels. These “master
units” were described as “the airspace above and all
buildings and improvements now or hereafter located on
the land * * * but excluding said land itself.” The land
underlying each “master unit” was designated as a master
limited common element.

The master declaration also provided for “SPECIAL
DECLARANT AND DEVELOPMENT RIGHTS.”
Specifically, it reserved to the declarant through
December 31, 1994, the right to convert “the Capella Unit
into a condominium containing not more than 89 Units”;
the right “to construct improvements on [the West Unit]
and submit [it] to a declaration of condominium, thereby
creating a condominium containing not more than 8§
units,” or to convert the West Unit to a master common
element; and the right “to withdraw the [North Unit] from
the Goat Island South Condominium,” the right to convert
the North Unit to a master unit, and, if so converted to a
master unit, “the right, through December 31, 1994, to
construct improvements on the [North Unit] and submit
the [North Unit] to a Declaration of Condominium,
thereby creating a condominium containing not more than
315 units.”

We also note that under the terms of the master
declaration “the Declarant reserves the right to change the
interior design and arrangement of all Master Units, to
construct additional buildings and other improvements on
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any Master Unit and/or to alter the boundaries between
Master Units by subdivision of a Master Unit into one or
more Master Units or by merger of two or *437 more
Master Units into one Master Unit * * *.”

Globe Manufacturing eventually transferred its interest in
Goat Island South to IDC, Inc., which, in turn, transferred
its interest to IDC Properties, Inc. on October 19, 1994.
Both IDC and IDC Properties, together with their
president, Thomas Roos, are defendants in the case now
before us. The plaintiffs are the condominium
associations of America Condominium, Capella South
Condominium, and Harbor Houses Condominium.

On December 29, 1994, two days before the development
rights expired, IDC Properties executed and recorded a
“SIXTH AMENDMENT TO FIRST AMENDED AND
RESTATED DECLARATION OF CONDOMINIUM”
(sixth amendment), which, by its terms, exercised
declarant’s development rights by “add[ing] to the
Condominium” as a master unit the airspace over the land
described as the North Unit.

Ml As we recognized in America Condominium I, the
Rhode Island Condominium Act, G.L.1956 §
34-36.1-1.01 (Act), “as a whole contains a strong
consumer protection flavor,” because of “a perceived
need for additional consumer protection.” America
Condominium 1, 844 A.2d at 128 (quoting One Pacific
Towers Homeowners’” Association v. HAL Real Estate
Investments, Inc., 148 Wash.2d 319, 61 P.3d 1094, 1100
(2002)). We also note the statute’s clear direction that
“[e]xcept as expressly provided in this chapter, provisions
of this chapter may not be varied by agreement, and rights
conferred by this chapter may not be waived.” Section
34-36.1-1.04. The Commissioners’ Comments' explain
with respect to this section that the Act seeks “to provide
great flexibility in the creation of condominiums and, to
that end, * * * permits the parties to vary many of its
provisions.”  Section 34-36.1-1.04, Commissioners’
Comment 1. “In many instances, however, provisions of
the Act may not be varied, because of the need to protect
purchasers, lenders, and declarants.” Id.

Development and Improvement Rights

The Rhode Island Condominium Act draws a distinction
between “development rights” and the right to make
improvements or alterations to a unit. See §§
34-36.1-1.03(11) and 34-36.1-2.11.

“ ‘Development rights’ means any right or combination

of rights reserved by a declarant in the declaration to:
(A) Add real estate to a condominium,

(B) Create units, common elements, or limited common
elements within a condominium,

(C) Subdivide units or convert units into common
elements, or

(D) Withdraw real estate from a condominium.”
Section 34-36.1-1.03(11).

As the Commissioners’ Comments  explicate,
development rights permit a declarant to retain a high
degree of flexibility to respond to changing economic
opportunities, or to meet the space requirements of
prospective purchasers. For example, they allow a
declarant to commit more land to the condominium in the
event of success. On the other hand, they allow a
declarant to withdraw real estate from the project and
devote it to other uses should original expectations not be
realized. Section *438 34-36.1-1.03, Commissioners’
Comment 8. Also, because they allow for the creation of
units, common elements, or limited common elements,
development rights permit the developer a certain degree
of flexibility with respect to the division of the real estate
included in the condominium. Id. To respond to customer
needs, for example, a developer can change the number
and size of units within the original condominium. Id. In
the case before us, Globe Manufacturing, defendants’
predecessor in interest, clearly reserved development
rights in the master declaration. These rights, however,
expired on December 31, 1994.

Distinct from development rights is the right to make
improvements or alterations to units. Section 34-36.1-2.11
provides:

“Subject to the provisions of the declaration and other
provisions of law, a unit owner:

(1) May make any improvements or alterations to his or
her unit that do not impair the structural integrity or
mechanical systems or lessen the support of any portion
of the condominium;

(2) May not change the appearance of the common
elements, or the exterior appearance of a unit or any
other portion of the condominium, without permission
of the association;

(3) After acquiring an adjoining unit or an adjoining
part of an adjoining unit, may remove or alter any
intervening partition or create apertures therein, even if
the partition in whole or in part is a common element, if
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those acts do not impair the structural integrity or
mechanical systems or lessen the support of any portion
of the condominium. Removal of partitions or creation
of apertures under this subdivision is not an alteration
of boundaries.”

Here, again, the Commissioners’ Comments provide
helpful guidance. As the comments point out, the drafters
principally were contemplating improvements that would
affect the inside of already completed units to allow unit
owners the flexibility to make alterations according to
their needs as long as the structural integrity, mechanical
systems, and support of the condominium are not
jeopardized. See § 34-36.1-2.11, Commissioners’
Comments. This section emphasizes, however, that the
scope and extent of these alterations are subject to the
provisions of the condominium declaration. Section
34-36.1-2.11. They can, therefore, be varied by
agreement.

One important distinction between development rights
and the right to make improvements or alterations is that
development rights are limited in time, see §
34-36.1-2.05(8), whereas improvement rights, subject to
the provisions of the declaration, have no such temporal
restraints. See § 34-36.1-2.11.

Units

The core concept underlying development rights and the
right to make improvements or alterations is the unit.
Improvement or alteration rights can be exercised only
with respect to a unit. One important development right,
on the other hand, is the right to create units within an
existing condominium. The Rhode Island Condominium
Act provides for very limited and specific ways of
creating units in a condominium, and the statute does not
indicate that this process may be changed by agreement.
See § 34-36.1-1.04.

Because of this critical connection between development
rights, the right to make improvements or alterations, and
the concept of the unit, we now turn to the question of
whether valid units were created by the master declaration
or through *439 IDC Properties’ “exercise” of its
development rights in 1994.

A condominium is created “by recording a declaration in
the municipal land evidence records.” Section
34-36.1-2.01. Among other things, the declaration must
contain “[a] statement of the maximum number of units
which the declarant reserves the right to create”; and “[a]

description of the boundaries of each unit created by the
declaration, including the unit’s identifying number.”
Section 34-36.1-2.05(a)(4)(5). Section 34-36.1-2.09(a)
provides further that “[p]lats and plans are part of the
declaration.” Moreover:

“To the extent not shown or projected on the plats,
plans of the units must show or project:

(1) The location and dimensions of the vertical
boundaries of each unit, and that unit’s identifying
number, provided, that if two (2) or more units have the
same vertical boundaries one plan may be used for such
units if so designated;

(2) Any horizontal unit boundaries, with reference to an
established datum, and that unit’s identifying number;
and

(3) Any units in which the declarant has reserved the
right to create additional units or common elements * *
*  identified appropriately.” Section 34-36.1-2.09(d).
Furthermore:

“A declaration or an amendment to a declaration
adding units to a condominium, may not be recorded
unless all structural components and mechanical
systems of the building containing or comprising any
units thereby created are substantially completed in
accordance with the plans of that building, as
evidenced by a certificate of completion executed by an
independent registered engineer or architect which shall
be recorded in the local land evidence records.” Section
34-36.1-2.01(b).2

This was the state of the law in 1988, when defendants’
predecessor in interest recorded the master declaration,
which serves as the constituting document for this
condominium project.

Our review of this document shows that the declarant
purported to create five “Master Units” in the
condominium. These are the “America Condominium”
Unit, the “Capella Unit,” “Development Unit # 1” (“West
Unit”), the “Harbor Houses Condominium” Unit, and the
“Individual Unit” (“South Unit”).> In addition, the
declarant reserved the right to exercise development
rights with respect to the “Reserved Area” (“North Unit”),
including the right to withdraw real estate, the right to
convert the area to a “Master Unit,” and the right to
construct improvements on this unit, if it were created.

Only the South, West, and North Units are subject to the
current dispute. Because of their different status at the
time the condominium was created, we will discuss the
South and West Units separately from the North Unit.
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South and West Units

Bl With respect to the South and West Units, the master
declaration referred to these parcels as “Master Units.” It
further included as an exhibit a metes *440 and bounds
description of the parcels in question. Only with respect to
the West Unit did the master declaration go into more
detail about future development plans. The declarant
reserved certain development rights with respect to this
parcel, stating in the master declaration that “not more
than 8 units” would be created therein. However, no
structural components were located on either of the two
parcels in 1988 that met the requirements for “substantial
completion” that the Act cites as a prerequisite for
recording a declaration of condominium.* Therefore, with
respect to the South and West Units, the declarant failed
to meet the conditions necessary to create units in the
master declaration. Furthermore, at no time before the
development rights expired on December 31, 1994, did
IDC Properties or its predecessors attempt to exercise
these rights with respect to the West Unit, nor did the
declarant reserve any development rights in the South
Unit. Therefore, because the South and West Units never
were validly created units within the meaning of the Act,
they were, and remain, common elements.

Airspace Units

(6 The defendants argue that Commissioners’ Comment
11 to § 34-36.1-2.01 provides for the creation of units
without the need to have substantially completed
structures in place before a unit can be declared.
Commissioners” Comment 11 to § 34-36.1-2.01 provides
as follows:

“The requirement of completion
would be irrelevant in some types
of condominiums, such as campsite
condominiums or some subdivision
condominiums where the units
might consist of unimproved lots,
and the airspace above them, within
which each purchaser would be
free to construct or not construct a
residence. Any residence actually
constructed  would  ordinarily
become part of the ‘unit’ by the
doctrine of fixtures, but nothing in

this Act would require any
residence to be built before the lots
could be treated as units.”

The defendants urge us to consider our decision in
McConnell v. Wilson, 543 A.2d 249 (R.I1.1988), in
conjunction with Commissioners’ Comment 11. In
McConnell we were called upon to decide whether the
town clerk of South Kingstown could be directed by writ
of mandamus to record a condominium declaration for a
parking lot condominium. Id. at 249. By implication we
recognized in McConnell that the plaintiffs had created
valid “airspace units” in the proposed parking lot. Id. at
250. The defendants now assert that, therefore, they
should have been able to declare units in the undeveloped
airspaces above the land referred to as the South and West
Units.

We decline to follow defendants’ broad interpretation of
McConnell and Commissioners” Comment 11 to allow for
the declaration *441 of undeveloped units. The units in
question in McConnell involved parking spaces. The
example given in Commissioners’ Comment 11 concerns
campsite condominiums. Whether a parking space or a
campsite area, generally no structures will be erected in
these units because their purpose is to provide temporary
space for automobiles or tents and recreational vehicles,
respectively. Such units essentially are complete as
undeveloped, airspace units. Thus, the requirement that all
structural components and mechanical systems be
substantially completed indeed would be irrelevant.

In addition, as P.L. 1982, ch. 329, § 3 makes clear, the
statutory language prevails over the Commissioners’
Comments. Therefore, we conclude that, except in limited
circumstances and except as permitted after 1991 with
respect to land-only units, units in a condominium can be
created only if they meet the requirements for substantial
completion.’

North Unit

[71 With respect to the North Unit, the situation presents
itself somewhat differently. In the master declaration, the
declarant did not attempt to create a unit on the parcel
now referred to as the North Unit. Instead, it reserved
development rights with respect to what then was called
the Reserved Area. IDC Properties attempted to exercise
these development rights on December 29, 1994, two
days before they expired, by executing and recording the
sixth amendment to the declaration of condominium. In
this amendment, IDC Properties attempted to create a unit
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in the airspace above the land described as the North Unit,
while the land itself became a master limited common
element. The amendment, however, complied with neither
the substantial completion requirement of the Act in effect
in 1988 nor the 1991 amendment providing for land-only
units. Thus, IDC Properties *442 again failed to establish
a valid unit in the North Unit. Its development rights since
have expired and, without a valid unit, it cannot exercise
any rights to make improvements or alterations.

Current Status of the Property

Having established that IDC Properties and its
predecessors failed to create units in the South, West, and
North areas of the Goat Island South Condominium, we
now review the current status of the property. Article 3.1
of the master declaration provides that the
Condominium’s “Master Common Elements consist of all
portions of the Project [ Jother than the Master Units[ ].”
In addition, the master common elements include “[t]he
grounds * * * not within a Master Unit, and not
designated as Master Limited Common Elements herein
or on the Plats and Plans.”

81 When the declarant attempted to create master units in
the South, West, and North areas, these units were
intended only to comprise the airspace above the land
defined in these parcels. The land underneath each master
unit, on the other hand, was designated as master limited
common elements “allocated to the exclusive use of such
Master Unit.” In addition, the master declaration says that
the master limited common elements are “appurtenant to,
associated with or reserved for each Master Unit.” The
master limited common elements are thus clearly
subordinate to the master units that the declarant intended
to create.

We conclude, therefore, that those portions of airspace in
the South, West, and North parcels that defendants and
their predecessors intended to be master units are
common elements because no units were created therein.
The land underlying these “units” likewise is part of the
common elements. Because no units were validly created,
no master limited common elements appurtenant to them
could be created. Consequently, these portions of the
condominium always were, and remain, common
elements.*

A unit is not created simply by describing a parcel of real
estate, whether or not it be airspace only, and designating

Footnotes

it as a unit (or a master unit) in a declaration of
condominium. There also must be compliance with the
Act. To hold otherwise would negate the remedial
purposes of its consumer protection provisions.

We perceive the Rhode Island Condominium Act to be a
careful attempt by the Legislature to strike a balance
between a declarant’s need for flexibility in creating a
condominium and the interests of each individual unit
owner in the enjoyment of his or her particular parcel of
real estate. To that end, a declarant is permitted to reserve
certain rights for future development, yet the unit
purchaser is secured by the knowledge of what such rights
are and the prescribed time limit within which they must
be exercised. To adopt defendants’ reasoning would
thwart these salutary purposes. A declarant, by simply
ascribing the status of “unit” to an undeveloped parcel of
real estate, without complying with the Act’s requirement
of substantial completion, thereby would claim unto itself
the right in perpetuity to construct any type of
“improvement” consistent with applicable land use laws.
Such a construction *443 of the Act runs counter to the
concept of common ownership that is the fundamental
principle of a condominium.” We do not believe that to be
the intent of the Legislature, and we decline to so interpret
the Act.

Bl With the benefit of hindsight, we reconsider our
statement in America Condominium | that title to the
disputed parcels vested in the individual unit owners upon
expiration of the defendants’ development rights. These
master units, so-called, always were common elements,
subject to the exercise of said development rights, and
title rested with the unit owners in common ownership
from the creation of the condominium.

For the reasons set forth herein, the relief sought in the
defendants’ petition for reargument is denied. The papers
in this case are remanded to the Superior Court for
proceedings in accordance with our opinion in America
Condominium I.

Justice ROBINSON did not participate.

All Citations

870 A.2d 434
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1 The official comments or Commissioners’ Comments to the Uniform Condominium Act have been inserted following
the corresponding sections of this chapter to provide “guidance as to the intent of the [L]egislature in adopting this
chapter unless the statutory language shall clearly express otherwise in which case the statutory language shall
prevail.” Public Laws, 1982, ch. 329, § 3.

2 The Commissioners’ Comments to this section underscore that the terms “structural components” and “mechanical
systems,” as well as “substantial completion,” are terms of art that are well understood in the construction industry. See
§ 34-36.1-2.01, Commissioners’ Comments 6 and 7.

3 We note that our earlier opinion mistakenly identified the “West Unit” as the former “Individual Unit” and the “South
Unit” as the former “Development Unit # 1.”

4 As 8 34-36.1-2.01 Commissioners’ Comment 9 explains:

“The requirement of ‘substantial completion’ does not mean that the declarant must complete
all buildings in which all possible units would be located before creating the condominium. If
only some of the buildings in which units which may ultimately be located have been
‘structurally’ completed, the declarant may create a condominium in which he reserves
particular development rights (Section [34-36.1-2.05(a)(8) ] ). In such a project, only the
completed units might be treated as units from the outset, and the development rights would
be reserved to create additional units, either by adding additional real estate and units to the
condominium, by creating new units on common elements, or by subdividing units previously
created. The optional units may never be completed or added to the condominium; however,
this will not affect the integrity of the condominium as originally created.”

5 In 1991, the Rhode Island Condominium Act was amended to provide for the creation of land-only units. Section
34-36.1-2.01(b)(c), as amended by P.L. 1991, ch. 369, § 2. The statute now provides:
“(b) * * * No provision of this chapter shall be construed as prohibiting the recording of a declaration or amendment
to a declaration which creates a condominium containing land only units or adds land only units to an existing
condominium.
“(c) A declaration or an amendment to a declaration creating land only units shall set forth restrictions on the
development of such land only units which address at a minimum the following items:
(1) Floor area square footage,
(2) Lot coverage,
(3) Height,
(4) Set backs from unit boundaries,
(5) Use, and
(6) Architectural and design standards.”
Land-only units are further defined as follows:
“ ‘Land only units’ shall mean units designated as land only units on the plats and plans which units may be
comprised entirely or partially of unimproved real property and the air space above the real property. The
boundaries of a land only unit are to be described pursuant to § 34-36.1-2.05(a)(5). Land only units may, but need
not, contain a physical structure. The declaration may provide for the conversion of land only units to other types
of units and/or common elements provided the conversion shall be effective only upon the recording of an
amendment to the declaration which amendment will include new plats and plans identifying any portion of the
land only unit converted to another type of unit and/or common element.” Section 34-36.1-1.03(17).
If this new section allowing for land-only units applied to IDC Properties at the time it exercised its development
rights for the North Unit in 1994, it would have provided defendants with a novel opportunity to create units without
having commenced the construction of any buildings. The requirements set out by the statute, however, are quite
strict and require detailed planning on behalf of the developer before any unit can be declared as a land-only unit.

6 Commissioners’ Comment 2 to § 34-36.1-3.07 explains:

“Under Section [34-36.1-2.10], a declarant may reserve the right to create units in portions of
the condominium originally designated as common elements. Prior to creation of the units, title
to those portions of the condominium is in the unit owners. However, under Section
[34-36.1-3.07(b)], the developer is obligated to pay all of the expenses of (including real estate
taxes properly apportionable to) that real estate.”
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7 Commissioners’ Comment 5 to § 34-36.1-1.03 provides:

“Definition (7), ‘condominium,’” makes clear that, unless the ownership interest in the common
elements is vested in the owners of the units, the project is not a condominium. Thus, for
example, if the common elements were owned by an association in which each unit owner
was a member, the project would not be a condominium. Similarly, if a declarant sold units in
a building but retained title to the common areas, granting easements over them to unit
owners, no condominium would have been created. Such projects have many of the attributes
of condominiums, but they are not covered by this Act.”

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Brian CRAPSER, Elizabeth Zuckiewicz, Phillip A.
Sterner, Herbert A. Bacon, and John W. Corcoran,
as they are Trustees of the Riverbend at Bondsville

Condominium Trust, Plaintiffs,
V.

BONDSVILLE PARTNERS, INC., and Wilfred L.
Lemieux, John Vartanian and Julien Gaudreau,
Defendants,

V.

Bank of Western Massachusetts,
Intervenor-Defendant.

No. 300634.

I
Aug. 4, 2006.

DECISION

ALEXANDER H. SANDS, III, Justice.

*1 Plaintiffs filed their verified Complaint for Declaratory
Judgment pursuant to G.L. c. 231A, on July 20, 2004,
seeking (Count I) a declaration that Defendants’ phasing
and development rights, as developers, in a condominium
titled the Riverbend at Bondsville (the “Condominium”)
located on 6.33 acres of land in Palmer, MA (the
“Property”), had expired, and (Count II) damages for
Defendants’ breach of their fiduciary duty to the
condominium owners.' The parties filed a Stipulation and
Order dated July 22, 2004 (the “Stipulation”), whereby
Defendants were restrained from accessing the
Condominium pending a hearing on Plaintiffs’ Motion for
Preliminary Injunction. On September 3, 2004,
Defendants Bondsville Partners, Inc. (“BPI”’) and Wilfred
L. Lemieux (“Lemieux”)(together, “Bondsville”) filed
their Answer and Counterclaims, seeking (Count I)
judgment pursuant to G.L. c. 237, § 16 for valuation for
buildings and improvements which they made in the
Condominium, (Count II) a monetary award for unjust
enrichment, and (Count III) declaratory judgment relative
to a lien for $254,147 placed by Plaintiffs on Unit 22 in
the Condominium owned by Lemieux.? On the same day,

Bondsville filed a Motion to Dismiss Count II of the
Complaint pursuant to Mass. R. Civ. P. 12(b)(1), together
with supporting memorandum. On September 9, 2004,
Plaintiffs’ Motion for Approval and Endorsement of
Memorandum of Lis Pendens was heard and allowed, and
Plaintiffs’ Motion for Preliminary Injunction was heard
and taken under advisement.> The Motion for Preliminary
Injunction was denied on September 17, 2004.* The Bank
of Western Massachusetts (“Intervenor”) filed a Motion
to Intervene and a Complaint for Intervention on
September 9, 2004, which was heard and allowed by
consent of the parties on September 30, 2004. On
September 22, 2004, Defendants John Vartanian
(“Vartanian”) and Julien Gaudreau (“Gaudreau”) were
defaulted pursuant to Mass. R. Civ. P. 55(a). On October
15, 2004, Plaintiffs filed a Motion to Dismiss Count I of
Bondsville’s Counterclaims, together with supporting
memorandum. Plaintiffs filed an Answer to Intervenor’s
Complaint on February 25, 2005, together with
Counterclaim and Crossclaim for declaratory judgment
and to quiet title. On March 1, 2005, Bondsville filed an
Answer to Plaintiffs’ Counterclaim and Crossclaim.
Intervenor filed an Answer to Plaintiffs” Counterclaim on
March 14, 2005.

On June 30, 2005, Plaintiffs filed their Motion for Partial
Summary Judgment relative to Count I of the Complaint
and Count II of the Counterclaim, together with
supporting memorandum. Bondsville filed its Opposition
on July 29, 2005, and on August 5, 2005, Plaintiffs filed
their Reply. A hearing was held on Plaintiffs’ Motion for
Partial Summary Judgment on August 10, 2005, and the
motion was taken under advisement.’ On that day,
Plaintiffs filed Affidavit of Counsel containing the
deposition transcript of Lemieux.

The following facts are not in dispute:

*2 1. Plaintiffs are unit owners of the Condominium and
were elected Trustees of the Riverbend at Bondsville
Condominium Trust (the “Condominium Trust”), on May
28, 2004.

2. The Condominium was created by Master Deed dated
March 10, 1989 (the “Master Deed”). BPI was the
Declarant of the Condominium (the “Declarant”).
Lemieux, Vartanian and Gaudreau were officers, directors
and shareholders of BPI, and were Trustees of the
Condominium Trust until May 28, 2004. Pursuant to the
Master Deed, the Property was submitted to condominium
status.

3. Pursuant to Paragraph 5 of the Master Deed, the
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Condominium could be developed in six phases
containing a maximum of eighty-four units, such phases
to be completed by March 10, 1994. Pursuant to
Paragraph 13 of the Master Deed, the common areas and
facilities of the Condominium consisted of, among other
things, the Property (exclusive of the condominium units).

4. Phase 1 of the Condominium was created by the Master
Deed and included three buildings and eighteen units.

5. On April 17, 1990, the Declarant recorded a phasing
amendment to the Master Deed adding Phase 2 of the
Condominium, which consisted of three buildings and
eighteen units.

6. On February 22, 1994, the Declarant executed and
recorded a Second Amendment to the Master Deed which
extended the Declarant’s development and phasing rights
five years to March 10, 1999.7

7. BPI had financial difficulties between 1994 and 1999.

8. On August 23, 1999, the Trustees of the Condominium
Trust (Lemieux, Vartanian and Gaudreau) executed a
document titled “Master Deed Amendment Reviving
Development Rights,” which extended the development
rights an additional five years to March 10, 2004. On the
same day, the Trustees assigned the development rights to
the Declarant.®

9. Between January 3, 2001 and March 5, 2003, the
Declarant added Phases III through VI to the
Condominium, consisting of thirty townhouse style
condominium units.” This increased the total number of
units in the Condominium to sixty-six. All of these units
have been sold by the Declarant to third parties.

10. On September 16, 2002, the Declarant, in connection
with the development of units in Phases VI and VII, gave
a Mortgage, Promissory Note and Security Agreement to
Intervenor covering all common areas of the
Condominium.

11. On August 29, 2003, the Town of Palmer granted
Bondsville a building permit for Phase VII. By March 10,
2004, the Declarant had completed approximately 50% of
Phase VII of the Condominium, which included six
units.'” Subsequent to March 10, 2004, neither Plaintiffs
nor any other unit owners objected to the ongoing
construction of Phase VII.

12. Plaintiffs commenced this action in Land Court on
July 20, 2004. As of that date, approximately $450,000
had been spent by the Declarant on construction of Phase

VII, and an additional $150,000 had been spent on
materials needed to complete the units.

13. Plaintiffs commenced an action in Hampden Superior
Court on August 26, 2004, seeking to establish a lien in
the amount of $254,147 against Unit 22 in the
Condominium which was owned by Lemieux. The lien
was for all unpaid common charges for all units in the
Condominium.

*3 All issues before this court on summary judgment
relate to the validity of Phase VII of the Condominium
under the Master Deed. Plaintiffs argue that Phase VII
was not timely executed and recorded by BPI under the
terms of the Master Deed, and therefore, such phase is a
part of the common areas of the Condominium, owned by
all unit owners. Plaintiffs also argue that they do not owe
BPI any money damages for the value of Phase VII.
Finally, Plaintiffs argue that the Mortgage to the
Intervenor is not valid." Bondsville argues that Phase VII
is valid under the Master Deed; that even if Phase VII is
not valid Plaintiffs have waived the right to enforce the
timeliness of such phase; that BPI is entitled to reform the
Master Deed to include Phase VII because of mutual
mistake; and that BPI is entitled to the value of all
improvements constructed in Phase VII based on unjust
enrichment. Bondsville also argues that there are material
factual issues in dispute as to all matters which precludes
summary judgment. I shall address each of these issues.

Validity of Phase VII under the Master Deed.
Plaintiffs assert that BPI submitted the Property to
condominium status on March 10, 1989, subject to the
Master Deed and G.L. c¢. 183A. Plaintiffs argue that
pursuant to the express terms of Paragraphs 5 and
15(c)(5) of the Master Deed, all of the Property, except
completed and properly recorded units as of March 10,
2004 (i .e., Phases 1-6), are common areas, that Phase VII
was never properly completed or recorded, and that all
condominium owners own the common areas (including
Phase VII) as tenants in common, based on their
percentage interests in the condominium. Bondsville
argues to the contrary that Phase VII is valid under the
provisions of Paragraphs 15(a) and 15(c) of the Master
Deed. Under Paragraph 15(a), Bondsville states that BPI’s
original right to amend the Master Deed expired on
March 10, 1994, but that the Master Deed was properly
amended on February 22, 1994, to extend the amendment
right for another five years until March 10, 1999, and was
properly amended on August 23, 1999, to extend the right
to amend until March 10, 2004.

There is no dispute that the Condominium is a phased
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development. The dispute, however, is over the
implementation of the development rights. The
Paragraphs of the Master Deed at issue between the
parties are as follows. Paragraph 15, titled “Amendment
of Master Deed,” subparagraph (a) of the Master Deed,
provides that

[u]ntil the first to occur of: (1) four

(4) months after seventy-five (75%)

percent of the possible units have

been conveyed by the Declarant to

Unit Owners; (2) the Declarant

waives the amendment right herein

reserved by a recorded instrument;

or (3) five (5) years from the date

of the recording of this Master

Deed, the Master Deed may be

amended only by the Declarant.

Thereafter this Master Deed may

be amended, subject to the

restrictions of Chapter 183A of the

General Laws of Massachusetts,

and except as provided otherwise in

this instrument or the By-laws of

the Association, by a vote of at

least 67% in the interest of the unit

owners and written consent of the

holders of at least 51% of the first

mortgagees on mortgaged Units. '

*4 Paragraph 15(c) of the Master Deed provides as
follows:

Notwithstanding the foregoing,
Declarant, or its assigns or its
successors in title to all or any
portion of the Condominium may,
at any time, without the consent of
any unit owner, or any mortgagee,
unilaterally amend this Master
Deed so as to submit to the
provisions of Chapter 183A of the
Massachusetts General Laws all or
any combination of Units not to
exceed 66 in number....

Paragraph 15(c)(5) of the Master Deed provides as
follows:

In the event that the Declarant, its
successors and assigns shall not
include any or shall include some
but not all of the Additions
subsequent to Phase 1 in the
Condominium by a date five (5)

years from the date of recording of
this Master Deed, then the right
reserved in this Paragraph shall
terminate and be of no effect with
respect to any Addition no [sic] so
included. Any area which has been
reserved for future Additions shall
thereupon become part of the
Common  Elements of this
Condominium already completed.

For purpose of Plaintiffs’ Motion for Partial Summary
Judgment, the parties agree that the phasing rights were
extended to March 10, 2004."* The parties divergent view
arises because BPI did not extend the amendment rights
beyond March 10, 2004, and Phase VII had not been
completed as of that date. Bondsville argues that as of
March 10, 2004, the building permit for Phase VII had
been issued and Phase VII was more than 50% completed,
and thus Phase VII was a part of the Condominium. The
provisions of G.L. c. 183A, § 5(b)(2)(iii), grant the
organization of unit owners the right to add additional
units to a condominium, provided that such addition is
authorized by the master deed. The provisions of G.L. c.
183A, § 8(f) provide that a recorded master deed requires
a set of the as-built floor plans of the building. Even
though the Master Deed had authorized the addition of
Phase VII, as of March 10, 2004, Phase VII was only
approximately 50% completed and the Master Deed had
not been amended with an as-built set of floor plans for
Phase VII.14 In fact, as of today there are no as-built floor
plans because Phase VII has not yet been completed. As a
result, the provisions of Paragraph 15(a) of the Master
Deed did not authorize Phase VII.

Bondsville also argues that Paragraph 15(c) of the Master
Deed allows it to amend the Master Deed to include Phase
VII. That Paragraph authorized BPI at any time to
unilaterally amend the Master Deed to include up to
sixty-six units. As of March 10, 2004, however, there
already existed sixty-six units without the addition of
Phase VII. Phase VII authorized the construction of units
67-72." As a result, the provisions of Paragraph 15(c) do
not authorize Phase VII.

Additionally, Bondsville argues that, notwithstanding the
foregoing, there are other provisions of the Master Deed
which protect Phase VII. Such arguments are not
persuasive. Bondsville references Paragraphs 15(c)(7)'
and 15(e),” but such paragraphs authorize changes of a
technical nature, not substantive changes related to
additional phases of a condominium.

*5 Finally, Bondsville argues that the meaning of the
Master Deed is uncertain and equivocal and should be
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interpreted to support the intent of the Declarant, and that
BPI intended that the Master Deed be amended in order to
vest its development rights in Phase VII. Bondsville
contends that the intent of BPI is to be determined at trial.
The intent of a declarant, however, is to be gleaned first
from the terms of the Master Deed interpreted in light of
the factual circumstances at the time of the execution of
the Master Deed. See Queler v. Skowron, 438 Mass. 304,
311, 780 N.E.2d 71 (2002); Commercial Wharf East
Condo. Ass’n v. Waterfront Parking Corp., 407 Mass.
123, 131, 552 N.E.2d 66 (1990); The Tudor Press, Inc. v.
Univ. Distrib. Co., 292 Mass. 339, 341, 198 N.E. 244
(1935). Where such terms are not ambiguous, as is the
case at bar, no further inquiry shall be made. See Seaco
Ins. Co. v. Barbosa, 435 Mass. 772, 779, 761 N.E.2d 946
(2002). Bondsville did not present any facts that bear on
the interpretation of the Master Deed, much less disputed
facts, for determination at trial. As a result of the
foregoing, 1 find Phase VII is not authorized by the
Master Deed. Phase VII is therefore common area. As
such, the mortgage granted by BPI to Intervenor on Phase
VII is invalid.

Waiver.

Bondsville also argues that Plaintiffs waived their right to
enforce the termination of phasing rights as of March 10,
2004, as specified in the Master Deed, because they took
no action to stop the development of Phase VII.
Bondsville contends that summary judgment is not
appropriate because waiver is a question of fact for trial.
Plaintiffs argue that Bondsville has not raised a material
factual issue regarding its defense of waiver and that
summary judgment in favor of Plaintiffs is appropriate.

Waiver is an intentional relinquishment of a known right.
Roseman v. Day, 345 Mass. 93, 185 N.E.2d 650 (1962).
“A waiver may be manifested by either words or acts,”
Boyden v. Hill, 198 Mass. 477, 484, 85 N.E. 413 (1908),
“and may arise out of inferences from all attendant facts
as well as from more express manifestations of purpose,”
Suburban Land Co., Inc. v. Brown, 237 Mass. 166, 168,
129 N.E. 291 (1921). See Owen v. Kessler, 56
Mass.App.Ct. 466, 470, 778 N.E.2d 953 (2000). Such
words or acts must be assessed objectively and show a
“clear, decisive, and unequivocal ” waiver. Dunkin
Donuts, Inc. v. Panagakos, 5 F.Supp.2d 57, 60
(D.Mass.1998) (“Massachusetts standard for waiver is an
uncompromising one.”); Prozinski v. Northeast Real
Estate Services, LLC, 59 Mass.App.Ct. 599, 608, 797
N.E.2d 415 (2003). See also Grubb & Ellis Co. v. Bello,
19 Cal.App.4th 231, 1993 Cal.App. LEXIS 1002, *4,
1993 WL 390023 (1993) (“Waiver must be proven by
clear and convincing evidence that does not leave the

matter to speculation, and doubtful cases should be
decided against waiver.”). Bondsville carries the burden
of proving waiver. See Dunkin Donuts, Inc., 5 F.Supp.2d
atol.

Bondsville asserts that it has submitted affidavit evidence
in support of its waiver defense and that Plaintiffs have
not submitted contravening evidence. None of the facts
presented by Bondsville, however, indicate that Plaintiffs
intended to relinquish any right. Construction by
Bondsville from August of 2003 to March 10, 2004, was
in pursuance of a possible valid creation of Phase VII.
Even though Plaintiffs knew of the construction
continuing after such date, there is nothing to indicate that
Plaintiffs acquiesced in the construction. They knew that
BPI had created the phasing language in the Master Deed
and were bound by it. It would be unreasonable to assume
that Bondsville could rely on a document BPI had created
and which was unambiguous as a basis for arguing
Plaintiffs had waived their right to object to Phase VII. In
addition, Plaintiffs did not become Trustees of the
Condominium Trust with authority to act until May 28,
2004. They brought this action within two months after
becoming Trustees. Since Plaintiffs do not dispute
Bondsville’s evidence on waiver, summary judgment is
appropriate.” See McCarthy v. Tobin, 429 Mass. 84,
88-89 & n. 5, 706 N.E.2d 629 (1999) (“The issue of
waiver is ordinarily one for the fact finder. If the facts are
undisputed, however, waiver is a question of law.”);
Weston Forest and Trail Ass’n v. Fishman, Misc. Case
No. 301928, 13 LCR 285 (Land Ct., June 3, 2005)
(Lombardi, J.).

*6 As a result, I find that Plaintiffs did not waive their
right to enforce the Master Deed.

Mutual Mistake.

Bondsville argues that BPI is entitled to reform the
Master Deed because of mutual mistake. “It is well
established that legal instruments, including deeds, may
be reformed on the ground of mutual mistake.” Lhu v.
Dignoti, 431 Mass. 292, 294, 727 N.E.2d 73 (2000).
Ritson v. Atlas Assurance Co., Ltd., 279 Mass. 385, 390,
181 N.E. 393 (1932); Restatement (Second) of Contracts
§ 155 (1981). The doctrine of mutual mistake requires a
mistake of fact shared by both parties which is related to
an essential element of the agreement. See Ritson, 279
Mass. at 390, 181 N.E. 393; Davis v. Dawson, Inc., 15
F.Supp.2d 64 (1997).

BPI, however, is the entity that created the Master Deed.
Even though Plaintiffs are bound by the Master Deed,
they had no part in the drafting of the document, nor are
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they signatories to the Master Deed, and as a result there
can be no mutual mistake. In addition, as discussed,
supra, there is no ambiguity in the interpretation of the
phasing rights specified in the Master Deed. Bondsville
also presents no mistaken fact related to the phasing rights
in which to apply the doctrine of mutual mistake. As a
result, Plaintiffs, in enforcing the Master Deed, are not
relying on a mistake and are not intending, as Bondsville
states, “to reap the harvest of a bargain [it] never intended
to make.”

Bondsville cites several cases to support its position that
the Master Deed should be reformed, see Mickelson v.
Barnet, 390 Mass. 786, 460 N.E.2d 566 (1984); Franz v.
Franz, 308 Mass. 262, 32 N.E.2d 205 (1940); Anderson v.
Monaghan, 7 LCR 224 (1999) and Galiher v. Johnson, 1
LCR 18 (1993). These cases, however, do not present
facts similar to those in the case at bar.

As a result, I find that there is no mutual mistake relative
to Phase VII.

Unjust enrichment.

Count II of Bondsville’s Counterclaim contends that in
the event that Phase VII is found to be invalid, Plaintiffs
owe it quantum meruit recovery for the improvements it
has put into Phase VII based on the principle of unjust
enrichment and theories of quasi-contract or
implied-in-law contract. Plaintiffs argue that summary
judgment should be granted in their favor because
quantum meruit is not appropriate where they never
requested the work on Phase VII, the Master Deed made
it clear that the phasing rights had expired, BPI drafted
the Master Deed, and BPI operated at its own risk in
doing the work.

Since Bondsville has raised this issue in its counterclaim,
it has the burden of proof to show unjust enrichment.”
Plaintiffs point out that Massachusetts courts treat unjust
enrichment, quantum meruit, quasi contract and implied
contract in a similar fashion. See JML Care Center, Inc. v.
Bishop, 2004 Mass.App. Div. LEXIS 20, *8 n. 4, 2004
WL 692164 (2004), aff’d, 64 Mass.App.Ct. 1104 (2005),
further appellate review denied, 445 Mass. 1104 (2005)
(citing Bolen v. Paragon Plastics, Inc., 747 F.Supp. 103,
107 (D.Mass.1999)); Mass Cash Register, Inc. v. Comtrex
Sys. Corp., 901 F.Supp. 404,422-24 (1995). The theory of
unjust enrichment provides that “[a] person who has been
unjustly enriched at the expense of another is required to
make restitution to the other.” Salamon v. Terra, 394
Mass. 857, 859, 477 N.E.2d 1029 (1985) (quoting
Restatement of Restitution § 1 (1937)).2 “Even where a
person has received a benefit from another, he is liable to

pay therefor only if the circumstances of its receipt or
retention are such that, as between the two persons, it is
unjust for him to retain it.” Restatement of Restitution § 1
cmt. c¢. See Keller v. O’Brien, 425 Mass. 774, 778, 683
N.E.2d 1026 (1997). In Massachusetts there is no
requirement for a showing of wrongdoing, only that the
retention of the benefit is unjust. See Brandt v. Wand
Partners, 242 F.3d 6, 16 (1st Cir.2001), and cases cited.
Whether the retention is unjust is “a quality that turns on
the reasonable expectations of the parties.” The Cmty.
Builders, Inc. v. Indian Motorcycle Assoc., Inc., 44
Mass.App.Ct. 537, 560, 692 N.E.2d 964 (1998).

*7 The evidence in the summary judgment record does
not establish whether Bondsville has conferred a benefit
to Plaintiffs. Plaintiffs argue that they never requested that
Phase VII be built, but there is no sworn evidence as to
their intent for the portion of Phase VII that BPI
completed. Plaintiffs do not specify in their Verified
Complaint the type of relief they are looking for
concerning the status of Phase VII other than this court’s
declaration that BPI has no property interest of
development rights in Phase VII. If Plaintiffs do not want
Phase VII developed, and request its removal, there would
be no benefit. If Plaintiffs wish to complete Phase VII,
then the value of the services and materials BPI provided
in Phase VII could, but would not necessarily, be a benefit
to Plaintiffs.’ Nonetheless, assuming that Phase VII, as
developed by BPI, is a benefit to Plaintiffs, Plaintiffs may
be entitled to summary judgment if they demonstrate that
there are no material facts at issue and as a matter of law
their retention of such benefit is not unjust. Under
Massachusetts law, I must evaluate the expectation of the
parties to determine whether the retention is unjust. As
discussed, supra, the Master Deed is clear that BPI’s
phasing rights had expired before Phase VII was
complete. Plaintiffs were not initial parties to the drafting
of the Master Deed and were not in control of the
Condominium Trust for this phase of development of the
Condominium. Lemieux’s statements of what he intended
the condominium documents to say are irrelevant for
interpreting the Master Deed. It is clear from the Master
Deed that BPI as the Declarant was to develop the
Condominium and sell the individual condominium units.
The language in the Master Deed does not indicate that
the Condominium Trust would be financially responsible
for development of any phases of the Condominium.
There is no other conduct of the parties that would
indicate that Plaintiffs would pay for the portion of Phase
VII completed by BPI. Therefore, neither Plaintiffs nor
BPI had any reasonable expectation that Plaintiffs would
pay BPI for its costs for development of Phase VII.>

Bondsville argues that the theories of quantum meruit,
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unjust enrichment, quasi contract and implied contract
present issues of fact requiring a trial, and the
determination of the reasonable expectation of the parties
and all equitable and moral considerations in the case at
bar are rife with factual issues. Bondsville also states that
Plaintiffs’ arguments for summary judgment are not
supported by affidavit evidence, especially on the issue of
the benefit of Phase VII to Plaintiffs. As with the defense
of waiver, Bondsville argues that it should be entitled to
complete discovery before summary judgment is ruled on.
Although Bondsville is correct that the nature of its theory
of recovery in Count II of its Counterclaim is factual and
often requires a trial, if there is no dispute of facts
summary judgment may be appropriate. Such is the case
here. Bondsville has not alleged specific facts establishing
a genuine issue of material fact to necessitate a trial. See
Pederson v. Time, Inc., 404 Mass. 14, 16-17, 532 N.E.2d
1211 (1989). As for Plaintiffs’ submission of evidence, |
shall assume a benefit to Plaintiffs. However,
notwithstanding the fact that Plaintiffs brought the motion
for summary judgment and as a result all inferences must
be drawn against them, it is clear that the expectations of
the parties are amply shown through the Master Deed.

*8 As a result, I find that Plaintiffs have not been unjustly
enriched by BPI’s development of Phase VII.

Accordingly, I ALLOW Plaintiffs’ Motion for Partial
Summary Judgment relative to Count I of the Complaint
and Count II of the Counterclaim.

Motions to Dismiss.

Under rule 12(b)(1) or (6), the judge accepts “the factual
allegations in the [plaintiff’s] complaint, as well as any
favorable inferences reasonably drawn from them, as
true.” Ginther v. Comm’r of Ins., 427 Mass. 319, 322, 693
N.E.2d 153 (1998) (citing Nader v. Citron, 372 Mass. 96,
98, 360 N.E.2d 870 (1977)). “Under rule 12(b)(1), the
judge may consider affidavits and other matters outside
the facts of the complaint that are used to support the
movant’s claim that the court lacks subject matter
jurisdiction.” Ginther, 427 Mass. at 322 n. 6, 693 N.E.2d
153. A determination that this court has subject matter
jurisdiction goes to the power of this court to hear and
decide the case at bar. A complaint may be dismissed for
failure to state a claim upon which relief can be granted
pursuant to Mass. R. Civ. P. 12(b)(6) only if * ‘it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.” ”
Nader, 372 Mass. at 98, 360 N.E.2d 870 (quoting Conley
v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957)).

A. Plaintiffs” Motion to Dismiss Count | of the
Counterclaim.

Plaintiffs seek to have Count I of Bondsville’s
Counterclaim dismissed under 12(b)(6) for failure to state
a claim upon which relief can be granted. Plaintiffs argue
that Count I, which seeks compensation for Bondsville’s
improvements (Phase VII) to the Property under G.L. c.
237, § 16, cannot be sustained because Plaintiffs are not
seeking recovery of a freehold estate as is required by
G.L. c. 237, § 1, nor do they cite G.L. c. 237. At the
summary judgment hearing Bondsville stated that they do
not oppose Plaintiffs’ motion to dismiss.

Pursuant to G.L. c. 237, § 1, “[a]ll estates of freehold in
fee simple, fee tail or for life may be recovered in a civil
action.” Section 16 provides that

[i]f the land demanded has been
actually held and possessed by the
defendant and by those under
whom he claims for six years next
before the commencement of the
action, he shall, if judgment is
against him, be entitled to
compensation as hereinafter
provided for the value of any value
of any buildings or improvements
made or erected on the land by him
or by any person under whom he
claims.

Count I of Bondsville’s Counterclaim states that Count [
of Plaintiffs’ Complaint seeking declaratory judgment
“should be treated as a writ of entry [to recover
possession of a frechold estate] under G.L. c. 237, § 1.”
As such, Bondsville argues in their brief, they should be
entitled to the value of Phase VII as an improvement
under G.L. c. 237, § 16. A review of Plaintiffs’ Complaint
indicates that Count I was not brought under G.L. c. 237,
§ 1. Moreover, as discussed supra, at oral argument
Bondsville stated that they do not oppose the motion.

*9 As a result, | GRANT Plaintiffs’ Motion to Dismiss
Count I of Bondsville’s Counterclaim, and such count is
hereby dismissed.

B. Bondsville’s Motion to Dismiss Count Il of Plaintiffs’
Complaint.
Bondsville seeks to have Count II of Plaintiffs’ Complaint
dismissed under Mass. R. Civ. P. 12(b)(1) for lack of this
court’s subject matter jurisdiction to hear such claim.
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Plaintiffs contend that their claim in Count II for BPI’s
breach of fiduciary duty is corollary to their claim for
declaratory judgment in Count I concerning the validity of
Phase VII. Plaintiffs argue that the alleged breach of
fiduciary duty by BPI involves interpretation of the
Master Deed and the Condominium Trust, and as such,
Count II is within this court’s equitable jurisdiction under
G.L. c. 185, § 1(k). Plaintiffs also argue that this court
should hear Count II for reasons of judicial economy.

A claim for breach of fiduciary duty is a tort. Latucca v.
Rodsham, 442 Mass. 205, 210, 812 N.E.2d 877 (2004).
The elements needed to show breach of fiduciary duty
are: (1) the existence of a fiduciary duty; (2) breach; (3)
damage; and (4) causation. See e.g., Hanover Ins. Co. v.
Sutton, 46 Mass.App.Ct. 153, 164, 705 N.E.2d 279
(1999). Restatement (Second) Torts § 874 (1979). This
court does not have jurisdiction to hear tort claims under
G.L. c. 185, § 1.2 Plaintiffs’ contention that their claim of
BPI’s breach of fiduciary duty is corollary to their claim
for declaratory judgment relating to the phasing rights in
the Master Deed, does not recognize the elements of such
tort. It is likely that facts and circumstances, which are
beyond the legal determination of the interpretation and
meaning of the terms of the Master Deed, are needed for a
ruling of whether BPI breached a fiduciary duty to
Plaintiffs. My determination as to the non-validity of
Phase VII is not dispositive of whether there was a breach
of some fiduciary relationship between BPI and Plaintiffs.
Furthermore, damages are an essential element of breach
of fiduciary duty. This is unlike the situation where the
Land Court determines damages for trespass after ruling
on the litigants’ interest in real estate. Damages are not
essential for the tort of trespass, see Old Colony Donuts,
Inc. v. American Broadcasting Cos. ., 368 F.Supp. 785,
789 (D.Mass.1974) (citations omitted), and the title issue
is dispositive of the trespass claim, see Kass v. Cooley
Dickinson Hosp., Inc., Misc. Case No. 290176 (Land Ct.,
June 8, 2006) (Sands, J.); Lin v. Cahaly, Misc. Case No.
307493, 13 LCR 435 (Land Ct., August 5, 2005) (Piper,
J.); Northwest Bank Minnesota, N.A. v. McKinnon, Misc.
Case No. 277955, 12 LCR 75 (Land Ct., March 3, 2004)
(Piper, J.); Medeiros v. Century House of Peabody, Inc.,
Misc. Case No. 130130, 2 LCR 40 (Land Ct., February 8,
1995) (Cauchon, J.). See also Essex Co. v. Goldman, 357
Mass. 427, 258 N.E.2d 526 (1970) (seeking declaratory
judgment that rent is due under a covenant running with
the land); Commercial Wharf East Condo. Ass’n v.
Waterfront Parking Corp., 412 Mass. 309, 315-16, 588
N.E.2d 675 (1997) (upholding the Land Court’s
determination of damages after a claim that a developer
had invalidly retained parking rights under condominium
documents). Plaintiffs could seek, under Land Court
jurisdiction, damages related to a claim of trespass for the

construction of Phase VII or injunctive relief related to
their claim for declaratory judgment. Such requests would
be ancillary to my determination of the parties rights in
the Property.

*10 Plaintiffs’ contention that their breach of fiduciary
duty falls within the Land Court’s equity jurisdiction
under G.L. c. 185, § 1(k) is taking an overly broad view
of that section. The question of the extent and nature of
the fiduciary relationship between Plaintiffs and BPI and
whether there was a breach of that duty is not an equitable
matter involving a right, title or interest in land.
Moreover, Count II of the Complaint alleges BPI’s breach
of fiduciary duty for the period 1989 to May, 2004. Count
I is focused only on a legal interpretation of paragraphs of
the Master Deed as it relates to Phase VII. My decision
relative to the summary judgment motion held that Phase
VII is invalid under the Master Deed and thus, I have
determined the respective parties’ real property interest in
the Property. Whether BPI’s construction of Phase VII
and their exercise of control of the Condominium Trust
for a number of years prior to 2004 was a breach of a
fiduciary relationship is a different factual and legal
question.*

Finally, Plaintiffs’ view that judicial economy would be
served by this court hearing their claim for breach of
fiduciary duty is not a ground for subject matter
jurisdiction. Further, Plaintiffs’ arguments are not
compelling. The parties have not moved for summary
judgment on Count II, therefore, the record in not
complete on that issue. A subsequent proceeding, likely a
trial, to resolve the factual and legal determinations
concerning the alleged breach of fiduciary duty would be
bound by my ruling supra. See Lunn & Sweet Co. v.
Wolfman, 268 Mass. 345, 349, 167 N.E. 641 (1929) (stare
decisis); Brockton Savings Bank v. Shapiro, 324 Mass.
678, 684-85, 88 N.E.2d 344 (1949) (same); Bagley v.
Moxley, 407 Mass. 633, 636-637, 555 N.E.2d 229 (1990)
(issue preclusion). Where this court has not heard all the
facts related to the claim of a breach of fiduciary duty, no
great risk to judicial economy is presented by the
application of my ruling by another judge with competent
jurisdiction over such claim.

As a result of the forgoing, I find that this court does not
have subject matter jurisdiction over Count II of
Plaintiffs’ Complaint. Bondsville’s Motion to Dismiss
Count II of Plaintiffs’ Complaint is GRANTED and
therefore, Count II of Plaintiffs’ Complaint is hereby
dismissed.

C. Count Il of Counterclaim.
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Even though neither party has addressed this count in any
of their dispositive motions, I shall address it. Plaintiffs
have brought an action in Hampden Superior Court on
August 26, 2004, on the issue of a lien on Lemieux’s
condominium unit. This action was filed prior to
Bondsville’s counterclaim filed on September 3, 2004,
and is currently pending in that court, subject to an appeal
of that court’s denial of defendant’s special motion to
dismiss defendant’s counterclaims. As a result, I dismiss
Count III of the Counterclaim because the Hampden
Superior Court has jurisdiction over this matter.

Footnotes

Judgment to issue accordingly.

All Citations

Not Reported in N.E.2d, 2006 WL 2237667

1

There was also Count Il in the verified Complaint seeking injunctive relief.

2 The counterclaim for declaratory judgment concerning the $254,147 lien was in response to a Complaint filed by
Plaintiffs in Hampden Superior Court on August 26, 2004, relative to the same issue.

3 At the Preliminary Injunction hearing, Lemieux gave sworn testimony.

4 On September 30, 2004, Plaintiffs’ Limited Motion for Reconsideration was allowed, incorporating paragraphs two and
three of the Stipulation into the Preliminary Injunction Order, where BPI agreed not to “phase-in” any additional units
into the Condominium, and agreed not to convey, transfer, mortgage, encumber, assign or hypothecate any portion of
the Condominium.

5 Bondsville's Motion to Dismiss Count Il of Plaintiffs’ Complaint and Plaintiffs’ Motion to Dismiss Count | of the
Counterclaim were not scheduled for hearing, but both parties agreed to have this court decide those motions on the
papers. On August 12, 2005, Plaintiffs filed their Opposition to Bondsville’s Motion to Dismiss Count Il of Plaintiffs’
Complaint.

6 On May 28, 2004, a Confirmatory Certificate of Election And/Or Appointment was executed, stating that Plaintiffs had
been “duly elected and/or appointed” as the new Trustees of the Condominium Trust. Bondsville does not admit that
the Trustees are duly constituted, but do not allege any facts to contradict such statement.

7 For purposes of this Motion for Partial Summary Judgment, Plaintiffs do not challenge the validity of the Second
Amendment.

8 For purposes of this Motion for Partial Summary Judgment, Plaintiffs do not challenge the validity of the Master Deed
Amendment Reviving Development Rights.

9 The amendments to the Master Deed reference the various phases in both arabic numbers and roman numeral
numbers.

10 Lemieux testified at the Preliminary Injunction hearing that of the six units, two foundations were completed, two units
had been framed, and two units were near completion.

11 Intervenor did not appear at the summary judgment hearing and did not file any opposition to Plaintiffs’ summary
judgment motion. It was represented at the hearing that Intervenor conceded that it does not hold a mortgage on the
common areas of the Condominium.

12 In the event the percentage interest of the unit owners is effected by an amendment, Paragraph 15(b) requires 100%
unit owner vote.

13 See supra, footnote 7 and 8.

14

The record indicates that all other phases of the Condominium have been added by an amendment of the Master Deed
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15

16

17

18

19

20

21

22

23

24

together with as-built floor plans.

Bondsville makes a non-compelling argument that the sixty-six units specified in Paragraph 15(c) was meant to include
only units added after the original eighteen of Phase 1. Paragraph 150©), however, speaks of “all or any combination of
Units.”

Paragraph 15(c)(7) states as follows:

Upon completion and inclusion in the Condominium of eight-four (84) residential units or at such earlier time as the
Declarant shall acknowledge in writing that it has waived any further right to add Units to the Condominium
pursuant to this Section ... the Declarant, pursuant to and in accordance with the provisions of this Section, may
execute and file a Restated Master Deed ... comprising and consolidating Phase 1, and all such subsequent
phases as if the entire Condominium, including all of such phases were then and thereby established as a
completed condominium upon and pursuant to the provisions applicable thereto as set forth in this Master Deed
and in the amendments by which such subsequent phases are included, and in any other amendments hereto
which have been duly made and filed, which Restated Master Deed shall thereupon supersede this Master Deed
and all such amendments....

Paragraph 15(e) states as follows:
Declarant reserves for itself, its successors and assigns, the right and power, without the consent of any Unit
Owner ... to amend this Master Deed or any Additional Phase Deed, at any one time or from time to time, for the
purpose of bringing this Master Deed into compliance with Chapter 183A ... Or of making corrections or revisions
of a technical nature, including, without limitation, correction of scrivener's or typographical errors.

Bondsville argues that at the time of the filing of its opposition, Plaintiffs had yet to respond to discovery requests on
the waiver issue. Bondsville requests that in the event this court is not persuaded by its waiver defense, a ruling on its
waiver defense should be deferred under Mass. R. Civ. P. 56(f) for further discovery. This court’'s post hearing order
dated March 28, 2005, after a status conference where the briefing dates and the hearing on summary judgment were
set, states that the parties had agreed to finish additional discovery without a deadline. Bondsville has not filed motions
to compel discovery or otherwise submitted newly discovered evidence while this matter has been under advisement.
Therefore, this court sees no reason to defer ruling on Bondsville’s waiver defense.

As discussed infra, this burden is impacted by the fact that Plaintiffs moved for summary judgment and consequently
all inference are drawn in favor of Defendants. See also Northrup v. Brigham, 63 Mass.App.Ct. 362, 365, 826 N.E.2d
239 (2005) (“Where ... the moving party does not bear the burden of proof in the case, it must either submit affirmative
evidence negating an essential element of the nonmovant’s case or show that the nonmovant has no reasonable
expectation of proving an essential element at trial.”)

“An implied contract requires proof that there was a benefit to the defendant, that the plaintiff expected the defendant to
pay for the benefit, and that the defendant expected, or a reasonable person should have expected, that he or she
would have to pay for that benefit.” T.F. v. B.L. 442 Mass. 552, 527 (2004). “A Quasi-contract or a contract implied in
law is an obligation created by law ‘for reasons of justice, without any expression of assent and sometimes even
against a clear expression of dissent.... [Clonsiderations of equity and morality play a large part ... in construing a
quasi-contract....” “ Salamon, 394 Mass. at 859, 477 N.E.2d 1029 (quoting 1 A. Corbin, Contracts § 19 (1963)).
Restatement (Second) Contracts § 1, ill.b (1981). “An implied-in-fact contract comes into being when, notwithstanding
the absence of a written agreement or verbal agreement expressing mutual obligations, the conduct or relations of the
parties imply the existence of a contract.” Popponesset Beach Ass'n, Inc. v. Marchillo, 39 Mass.App.Ct. 586, 592, 658
N.E.2d 983 (1995).

There is no evidence to indicate that even if Plaintiffs intend on keeping Phase VIl in place, they would benefit. It may
be that Plaintiffs choose to keep Phase VIl as the lesser of two evils as compared to razing the structures with its
attendant problems of noise and restoring the Property to its original condition.

Similarly unreasonable was BPI's unreasonable reliance on the unambiguous phasing and amendment rights of the
Master Deed as it related to their waiver defense.

This court has jurisdiction over the tort of trespass, but only as it relates to cases involving an issue of title to real
estate. G.L. c. 185, § 1(0).

Plaintiffs cite several Land Court cases as supportive of their position. These cases, however, are factually
distinguishable from the case at bar.
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End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[West’s District of Columbia Code Annotated 2001 Edition
[Division VII. Property.
[Title 42. Real Property. (Refs & Annos)
[Subtitle I11. Condominiums.
[Chapter 19. Condominiums.
[Subchapter 11. Establishment of Condominiums. (Refs & Annos)

DC ST § 42-1902.17
Formerly cited as DC ST 1981 § 45-1827

8§ 42-1902.17. Conversion of convertible lands; recordation of appropriate instruments; character of
convertible land; tax liability; time limitation on conversion.

Currentness

(a) The declarant may convert all or any portion of any convertible land into 1 or more units or common elements, or both,
subject to any restrictions and limitations which the condominium instruments may specify. Any such conversion shall be
deemed to have occurred at the time of the recordation of appropriate instruments pursuant to subsection (b) of this section
and § 42-1902.14(c).

(b) The declarant shall prepare, execute, and record an amendment to the declaration describing the conversion. Such
amendment shall assign an identifying number to each unit formed out of a convertible land and shall reallocate undivided
interests in the common elements in accordance with § 42-1902.12(b). Such amendment shall describe or delineate the
limited common elements formed out of the convertible land, showing or designating the unit or units to which each is
assigned.

(c) All convertible lands shall be deemed a part of the common elements except for such portions thereof as are converted in
accordance with the provisions of this section. Until the expiration of the period during which conversion may occur or until
actual conversion, whichever occurs first, real estate taxes shall be assessed against the declarant rather than the unit owners
as to both the convertible land and any improvements thereon. No such conversion shall occur after 5 years from the
recordation of the declaration, or such shorter period of time as the declaration may specify.

Credits

(Mar. 29, 1977, D.C. Law 1-89, title II, § 217, 23 DCR 9532b.)

Copyright (c) 2012 By the District of Columbia. Content previously published in the District of Columbia Official Code,
2001 Edition is used with permission. Copyright (c) 2016 Thomson Reuters

DC CODE § 42-1902.17

Current through August 16, 2016
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[West’s Kansas Statutes Annotated
[Chapter 58. Personal and Real Property
[Article 31. Apartment Ownership Act

K.S.A. 58-3115a

58-3115a. Conversion of convertible lands
Currentness

The declarant may convert all or any portion of any convertible land into one or more condominium units and common
areas and facilities subject to any restrictions and limitations which the declaration may specify. Any such conversion shall
be deemed to have occurred at the time of the recordation of an amendment to the declaration and the recording of floor plans
and the plat of survey required by this act. All convertible lands shall be deemed a part of the common area and facilities
until converted. Until the expiration of the period during which conversion may occur, or until actual conversion, whichever
occurs first, the declarant alone shall be liable for real property taxes assessed against the convertible land and any
improvements thereon and all other expenses in connection with that real estate. No other unit owner and no other portion of
the condominium shall be subject to a claim for payment of such taxes or expenses, and unless the declaration provides
otherwise, any income or proceeds from the convertible land and any improvements thereon shall inure to the declarant. No
such conversion shall occur after seven years from the recordation of the declaration or such shorter period of time as the
declaration may specify.

Credits

Laws 1975, ch. 297, § 7; Laws 2008, ch. 69, § 1, eff. July 1, 2008.

K. S. A. 58-3115a, KS ST 58-3115a
Statutes are current through laws enacted during the 2016 Regular and Special Sessions of the Kansas Legislature.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[Michigan Compiled Laws Annotated
[Chapter 559. Condominiums
[Condominium Act (Refs & Annos)

M.C.L.A. 559.131

559.131. Condominium project containing convertible area; content of master deed

Currentness

Sec. 31. If the condominium project contains any convertible area, the master deed shall contain the following:

(a) A reasonably specific reference to the convertible area within the condominium project.

(b) A statement of the maximum number of condominium units that may be created within the convertible area.

(c) A general statement describing what types of condominium units may be created on the convertible area.

(d) A statement of the extent to which a structure erected on the convertible area will be compatible with structures on other
portions of the condominium project.

(e) A general description of improvements that may be made on the convertible area within the condominium project.

(f) A description of the developer’s reserved right, if any, to create limited common elements within any convertible area, and
to designate common elements therein which may subsequently be assigned as limited common elements.

(g) A time limit of not more than 6 years after initial recording of the master deed, by which the election to use this option
expires.

Credits

Amended by P.A.1982, No. 538, § 1, Imd. Eff. Jan. 17, 1983.
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M. C. L. A. 559.131, MI ST 559.131
The statutes are current through P.A.2016, No. 280 of the 2016 Regular Session, 98th Legislature.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[West’s Utah Code Annotated
[Title 57. Real Estate
[Chapter 8. Condominium Ownership Act (Refs & Annos)

U.C.A. 1953 § 57-8-13.2

§ 57-8-13.2. Conversion of convertible land--Amendment to declaration--Limitations

Currentness

(1) The declarant may convert all or any portion of any convertible land into one or more units or limited common areas and
facilities subject to any restrictions and limitations which the declaration may specify. Any such conversion shall be deemed
to have occurred at the time of the recordation of the appropriate instruments under Subsection (2) of this section and
Subsection 57-8-13(2).

(2) Simultaneously with the recording of the condominium plat pursuant to Subsection 57-8-13(2), the declarant shall
prepare, execute, and record an amendment to the declaration describing the conversion. The amendment shall assign an
identifying number to each unit formed out of a convertible land and shall reallocate undivided interests in the common areas
and facilities in accordance with Subsection 57-8-13.10(2). The amendment shall describe or delineate the limited common
areas and facilities formed out of the convertible land, showing or designating the unit or units to which each is assigned.

(3) All convertible lands shall be deemed part of the common areas and facilities except for such portions of them as are
converted in accordance with this section. No such conversions shall occur after five years from the recordation of the
declaration, or such shorter period of time as the declaration may specify, unless three-fourths of unit owners vote in favor of
converting the land after the time period has expired.

Credits

Laws 1975, c. 173, § 6; Laws 1996, c. 39, § 1, eff. April 29, 1996; Laws 2003, c. 265, § 5, eff. May 5, 2003.

U.C.A. 1953 § 57-8-13.2, UT ST § 57-8-13.2
Current through 2016 Third Special Session

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[West’s Annotated Code of Virginia
[Title 55. Property and Conveyances
[Chapter 4.2. Condominium Act (Refs & Annos)
[Article 2. Creation, Alteration and Termination of Condominiums (Refs & Annos)

VA Code Ann. § 55-79.61
§ 55-79.61. Conversion of convertible lands

Effective: July 1, 2012

Currentness

A. The declarant may convert all or any portion of any convertible land into one or more units and/or limited common
elements subject to any restrictions and limitations which the condominium instruments may specify. Any such conversion
shall be deemed to have occurred at the time of the recordation of appropriate instruments pursuant to subsection B of this
section and subsection C of § 55-79.58.

B. Simultaneously with the recording of plats and plans pursuant to subsection C of § 55-79.58, the declarant shall prepare,
execute, and record an amendment to the declaration describing the conversion. Such amendment shall assign an identifying
number to each unit formed out of a convertible land and shall reallocate undivided interests in the common elements in
accordance with subsection (b) of § 55-79.56. Such amendment shall describe or delineate the limited common elements
formed out of the convertible land, showing or designating the unit or units to which each is assigned.

C. All convertible lands shall be deemed a part of the common elements except for such portions thereof as are converted in
accordance with the provisions of this section. Until the expiration of the period during which conversion may occur or until
actual conversion, whichever occurs first, the declarant alone shall be liable for real estate taxes assessed against the
convertible land and any improvements thereon and all other expenses in connection with that real estate, and no other unit
owner and no other portion of the condominium shall be subject to a claim for payment of those taxes or expenses, and unless
the declaration provides otherwise, any income or proceeds from the convertible land and any improvements thereon shall
inure to the declarant. No such conversion shall occur after 10 years from the recordation of the declaration, or such shorter
period of time as the declaration may specify.

Credits

Acts 1974, c. 416; Acts 1975, c. 415; Acts 1986, c. 324; Acts 1991, c. 497; Acts 1993, c. 45. Amended by Acts 2012, c. 520.

VA Code Ann. § 55-79.61, VA ST § 55-79.61
Current through End of the 2016 Reg. Sess.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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PREFATORY NOTE

This Act contains comprehensive provisions designed to unify
and modernize the law of condominiums, which has undergone great
change in the last 16 years. As a result of the increasing
usefulness and flexibility of the condominium concept, condominiunms
have become one of the most common forms of community ownership of

property in the United States.

A1l states have statutes which provide for the creation of
condominiums and establish sbme rules concerning their governance.
The first statute in the United States was adopted in 1958 in
Puerto Rico, and most of the present state statutes are patterned
after that 1958 statute, or after the 1962 Federal Housing
Administration model condominium statute. As the condominium form
of ownership became widespread, however, many states realized that
these early statutes were inadequate to deal with the growing
condominium industry. 1In particﬁlar, many states perceived a need
for additional consumer protection, as well as a need for more
flexibility in the creation and use of condominiums. As a result,
some states have recently enacted more detailed and comprehensive

"second generation®” statutes.
The statutes governing condominiums in the various states use

varying and sometimes inappropriate terminology, and differ in

numerous details, all of which make it difficult for a national
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lender to assess the appropriateness of condominium documents and
of condominium financing arrangements in those states. Moreover,
the varying statutes, creating different "bundles of rights" for
purchasers of condominiums in the various states, also make it
difficult for the increasingly mobile consumer to become educated
in this very complex area. Finally, many actual or potential
problems involving such matters as termination of condominiums.‘
eminent domain, insurance, and the rights and obligations of
lenders upon foreclosure of a condominium project, have not been
satisfactorily addressed by any existing statute. It is primarily
to resolve these various problems that the Uniform Condominium Act

was drafted.

Article 1 of the Act contains definitions and general
provisions applicable throughout the Act. The article deals with
such matters as applicability, separate titles and taxation,
eminent domain, applicability of other statutes, and other general

matters.

Article 2 provides for the creation, alteration, and
termination of the condominium. The article provides great
flexibility to a developer in creafinq a condominium project
designed to meet the needs of a modern real estate market, while
imposing reasonable restrictions on developers' practices which

have a potential for harm to unit purchasers.

-2 -
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Article 3 concerns the administration of the unit owners®
association, a matter which has received very limited attention in
the statutes of the various states. This article provides
broad-ranging powvers to the association, and covers such matters as
insurance, tort and contract liability of the association, and

other matters often not dealt with in current statutes.

Article 4 deals with consumer protection for condominium unit
purchasers. In addition to treating specific abuses which have
developed in the condominium industry in the past, the article
requires very substantial disclosure by developers, which must be
made available to consumers before conveyance of a unit. To
further promote disclosure, the article also requires that all
owners of units in residential condominiums provide resale
certificates to subsequent purchasers, regardless of when the

condominium was created.

Article 5 is an optional article which establishes an
administrative agency to supervise a developer's activities. The
article is so drafted that it may be included in the Act in those
states where an agency is thought desirable, and deleted from the
Act in those states which desire to have the Act enforced by
private action. In the event that a state determines to delete
Article 5 from the Act, other provisions of the Act, indicated in

the text by brackets, should also be deleted. A list of these

=3=
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sections appears in the Prefatory Note to Article 5.

The Uniform Condominium Act was originally a part of the
Uniform Land Transactions Act, but was separated from that Act for
further consideration at the 1975 annual meeting of the National
Conference of Commissioners on Uniform State Laws. This Act was
approved at the annual meeting of the Conference in Vail, Colorado

in August 1977.
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Section

1-101.
1-102.
1-103.
1-104

1-105.

1-106.

1-107.
1-108.
1-109.
1-110.
1-111.

1-112.

1-113.

UNIFORM_CONDOMINIUM ACT
ARTICLE I

GENERAL PROVISIONS

[Short Titlel.

(Applicability]l.

(Definitions].

(Variation by Agreement].

[Separate Titles and Taxation].
[Applicability of Local Ordinances,
Regulations, and Building Codes].
(Eminent Domain].

[Supplementﬁl General Principles of law].
[Construction Against Implicit Repeall.
{Uniformity of Application and Constructionl].
(Severability].

{Unconscionable Agreement or Term

of Contractl.

{Obligation of Good Faithle.

[Remedies to be Liberally Administered].
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10
11
12
13
14
15
16
17

18

UNIFORN CONDOMINIUM ACT
ARTICLE 1
GENERAL_PROVISIONS

SECTION 1-101. (Short_ Titlel. This Act shall be known and may

be cited as the Uniform Condominium Act.

SECTION 1-102. [Applicabilityl.
(a) This Act applies to all condominiums created within this

State after the effective date of this Act. Sections 1-105
[(Separate Titles and Taxation], 1-106 [Applicability of Local
Ordinances, Regulations, and Building Codes], 1-107 [Eminent
Domain], 2-103 ([Construction and Validity of Declaration and
Bylaws], 2-104 [Description of Units], 3-102(a) (1) through (6) and
(11) through (16) [Powers of Unit Owners® Association], 3-111 [Tort
and Contract Liabilityl, 3-115 [Lien for Assessments], 3-116
[Association Records), 4-107 [Resales of Units], and 4-115 [Effect
of Violation on Rights of Action; Attorney's Fees), and Section
1-103 [Definitions] to the extent necessary in construing any of
those sections, apply to all condominiums created in this State
before the effective date of this Act; but those sections apply
only with respect to events and circumstances occurring after the
effective date of this Act and do not invalidate existing
provisions of the [declaration, bylaws, or plats or plans]) of those

condominiums.
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19
20
21
22
23
24
25

26

27,

28
29
30
31
32
33
34

35 -

36
37
38

1=-2
(b) The provisions of [insert reference to all present

statutes expressly applicable to condominiums or horizbntal
property regimes] do not apply to condominiums created after the
effective date of this Act and do not invalidate any amendment to
the [declaration, bylaws, and plats and plans] of any condominium
created before the effective date of this Act if the amendment
would be permitted by this Act; The amendment must be adopted in
conformity with the procedures and requirements specified by those
instruments and by [insert reference to all present statutes
expressly applicable to condominiums or horizontal property
regimes). If the amendment grants to any person any rights,
povers, or privileges permitted by this Act, all correlative
obligations, liabilities, and restrictions in this Act also apply
to that person. |
(c) This Act does not apply to condominiums or units located
outside this State, but the public offering statement provisions
(Sections 4-102 through 4-105) apply to all dispositions thereof in
this State unless exempt under Section 4-101(b)(5) [and the agency
regulation provisions under Article 5 apply to any offering thereof

in this State].

COMMENTS

T1e The question of the extent to which a state statute
should apply to particular condominiums involves two problems:
first, the extent to which the statute should reguire or permit
different results for condominiums created before and after the
statute becomes effective; and second, vhether the statute should
impose any or all of its substantive requirements on condominiums
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located outside the state.

Two conflicting policies are posed when considering the
applicability of this Act to "old" and "new"™ condominiums located
in the enacting state. On the one hand, it is desirable, for
reasons of uniformity, for the Act to apply to all condominiunms
located in a particular state, regardless of whether the
condominium was created before or after adoption of the Act in that
state. To the extent that different laws apply within the same
state to different condominiums, confusion results in the minds of
both lenders and consumers. Moreover, because of the inadequacies
and uncertainties of condominiums created under old lawv, and
because of the requirements placed on developers and unit owners®
associations by this Act which might increase the costs of new
condominiums, different markets might tend to develop for
condominiums created before and after adoption of the Act.

On the other hand, to make all provisions of this Act
automatically apply to "old"™ condominiums might violate the
constitutional prohibition on impairment of contracts. 1In
addition, aside from the constitutional issue, automatic
applicability of the entire Act almost certainly would unduly alter
the legitimate expectations of some present unit owners and
developers.

Accordingly, the philosophy of this section reflects a desire
to maximize the uniform applicability of the Act to all
condominiums in the enacting state, while avoiding the difficulties
raised by automatic application of the entire Act to pre-existing
condominiums.

2. In carrying out this philosophy with respect to "new"
condominiums, the Act applies to all condominiums “"created”™ within
the state after the Act's effective date. This is the effect of
the first sentence of subsection (a). The first sentence of
subsection (b) makes clear that the provisions of old statutes
expressly applicable to condominiums do pot apply to condominiums
created after the effective date of this Act.

“Creation” of a condominium pursuant to this Act occurs upon
recordation of a declaration pursuant to Section 2-101; however,
the definition of "condominium™ in Section 1-103(7) contemplates
that de facto condominiums may exist, if the nature of the
ownership interest fits the definition, and the Act would apply to
such a condominium. Any real estate project which includes
individually owned units and common elements owned by the unit
owners as tenants in common is therefore subject to the Act if
created within the state after the Act's effective date. No intent
to subject the condominium to the Act is required, and an express
intention to the contrary would be invalid and ineffective.
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3. The section adopts a novel three-step approach to
condominiums created before the effective date of the Act. First,
certain provisions of the Act automatically apply to "old"
condominiums, but only prospectively, and only in a manner which
does not invalidate provisions of condominium declarations and
bylaws valid under "o0ld" law. Second, "0ld" law remains applicable
to previously created condominiums where not automatically
displaced by the Act. Third, owners of "0ld" condominiums may
amend any provision of their declaration or bylaws, even if the
amendment would not be permitted by "o0ld"®™ law, so long as (a) the
amendment is adopted in accordance with the procedure required by
"0ld" law and the existing declaration and bylaws and (b) the
substance of the amendment does not violate this Act.

4, Elaboration of the principles described in Comment 3 may
be helpful.

First, the second sentence of subsection (a) provides that the
enumerated provisions automatically apply to condominiums created
under pre-existing law, even though no action is taken by the unit
owvners. Many of the sections which do apply should measurably
increase the ability of the unit owners to effectively manage the
association, and should help to encourage the marketability of
condominiums created under earlier condominium statutes. To avoid
possible constitutional challenges, these provisions, as applied to
"0ld" condominiums, apply only to "events and circumstances
occurring after the effective date of this Act"; moreover, the
provisions of this Act are subject to the provisions of the
instruments creating the condominium, and this Act does not
invalidate those instruments.

EXAMPLE 1: Under subsection (a), Section 4-107 (Resale
Certificates) automatically applies to "old"
condominiums. Accordingly, unit owners in
condominiums established prior to adoption of
the Rct would be obligated after the Act's
effective date to provide resale certificates
to future purchasers of units in "old"
condominiums. However, the failure of a unit
owner to provide such a certificate to a
purchaser who acquired the unit before the
effective date of the Act would not create a
cause of action in the purchaser, because the
conveyance was an event occurring before the
effective date of the Act.

EXAMPLE 2: Under subsection (a), Section 3-116
(Association Records) automatically applies to
"0ld” condominiums. As a result, a unit
owners® association of an "0ld” condominium
must maintain certain financial records, and
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all the records of the association "shall be
male reasonably available for examination by
any unit owner and his authorized agents”, even
if the "o0ld" law did not require that records
be kept, or access provided. If the
declaration or bylaws, however, provided that
unit owners could not inspect the records of
the association without permission of the
president of the association, the restriction
in the declaration would continue to be valid
and enforceable.

Second, the prior laws of the state relating to condominiunms
are not repealed by this Act because those laws will still apply to
previously-created condominiums, except when displaced. Sonme
states, such as Connecticut and Florida, have made certain
provisions of their condominium statutes automatically applicable
to pre-existing condominiums. In certain instances, this attempted
retroactive application has raised serious constitutional
questions, has caused doubts to arise as to the continued validity
of those condominiums, and has created general confusion as to what
statutory rules should be applied.

Third, the Act seeks to alleviate any undesirable consequences
of "0ld" law, by a limited "opt-in" provision. More specifically,
subsection (d) permits the owners of a pre-existing condominium to
take advantage of the salutary provisions of this statute to the
extent that can be accomplished consistent with the procedures for
amending the condominium instruments as specified in those
instruments and in the pre-existing statute.

EXAMPLE: Under most "first generation” condominium statutes,
unit owners have no power to relocate boundaries
between adjoining units. Under Section 2-114 of
this Act, unit owners have such power, unless
limited by the declaration. While Section 2-114
does not automatically apply to "old™ condominiunms,
if the unit owners of a pre-existing condominium
amend their condominium instruments in the manner
permitted by the old statute and their existing
instruments to permit unit owners to relocate
boundaries, this section would validate that
amendment, even if it were invalid under pld law.

Se. In considering the permissible amendments under
subsection (b), it is important to distinguish between the law
governing the procedure for amending declarations, and the
substance of the amendments themselves. An amendment to the
declaration of a condominium created under "old" law, even if
permissible under this Act, must nevertheless be adopted "in
conformity with the procedures and requirements specified” by the
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original condominium instruments, and in compliance with the old

law.

EXAMPLE:

Suppose an "o0ld" condominium declaration, and "old"
state law, both provide that approval by 100 percent
of the unit owners is required to amend the
declaration, but the unit owners wish to amend the
declaration to provide for only 67 percent of unit
owners' approval of future amendments, as permitted
by Section 2-119 of this Act. The amendment would
not be valid unless 100 percent of the unit owners
approved it, because of the procedural requirement
of the declaration and "old"” law. Once approved,
hovever, only 67 percent would be required for
subsequent amendmentse.

6« The last sentence of subsection (b) addresses the
potential problem of a declarant seeking to take undue advantage of
the amendment provisions to assume a power granted by the Act
without being subject to the Act's limitations on the power. The
last sentence insures that if developers or other persons assune
any of the powers and rights which the Act grants, the correlative
obligations, liabilities, and restrictions of the Act also apply to
that person, even if the amendment itself does not require that

result.

EXAMPLE:

Assume that "o0ld" law permits a declarant to
exercise control over the association for only &
years from the date the condominium is created, but
that control may be maintained during that period
for so long as declarant owns any units. In the
absence of any amendment, this provision would be
valid and enforceable. Assume further that, in the
second year following creation of the condominium in
question, this Act is adopted. The declarant then
properly amends the declaration pursuant to
subsection (b) to extend the period of declarant
control for 5 years from the date of creation. The
amendment would effectively extend control for an
additional year, because a 5 year period of control
is permitted in Section 3-103(c).

If, hovever, the declarant in the third year has
sold 75 percent of the units that may ever be a part
of the condominium, the period of declarant control
would terminate by virtue of the limitation in
Section 3-103(c). That limitation is imposed on the
declarant even if the amendment called for retaining
control for so long as any units were owned by
declarant, and despite the provision in the "o0ld"
law permitting such a restriction.
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Te The reference in subsection (b) to "all present statutes
expressly applicable to condominiums or horizontal property

regimes” is intended to distinguish between a state’s condominium
enabling statutes and those statutes which apply not only to
condominiums but to other forms of real estate, such as taxation
statutes, or subdivision statutes. Thus, reference to the State'’s
condominium or horizontal property reginme enabling statutes should
be included here, while references to taxation, subdivision, or

other statutes which are not restricted solely to condominiums
should not be included.

8. In place of the words "declaration, bylaws, and plats and
plans”, each state should insert the appropriate terminology for
those documents under the present state law, €.ge, "master deed,
rules and regulations®, etc.

9. This section does not permit a pre-existing condominium
to elect to come entirely within the provisions of the Act, dis-
regarding old law. However, the owners of a pre-existing
condominium may elect to terminate the condominium under pre-

existing law and create a new condominium which would be subject to
all the provisions of this Act.

SECTION 1-103. ([Definitions). In the declaration and bylavs,
unless specifically provided o}herwise or the context otherwise
requires, and in this Act:

(1) *“Additional real estate” means real estate that may be
added to a flexible condominium.

(2) "Affillate of a declarant™ means any person who controls,
is controlled by, or is under common control with a declarant. A
person “contfols" a declarant if the person (i) is a general
partner, officer, director, or employee of the declarant, (ii)
directly or indirectly or acting in concert with one or more other
persons, or through one or more subsidiaries, owns, controls, holds
with power to vote, or holds proxies representing, more than 20

percent of the voting interests of the declarant, (iii) controls in
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any manner the election of a majority of the directors of the

declarant, or (iv) has contributed more than 20 percent of the
capital of the declarant. A person "is controlled by"” a declarant
if the declarant (i) is a general partner, officer, director, or
employee of the person, (ii) directly or indirectly or acting in
concert with one or more other persons, or through one or more
subsidiaries, owns, controls, holds with power to vote, or holds
proxies representing, more than 20 percent of the voting infefests
of the person, (iii) controls in any manner the election of a \
majority of the directors of the person, or (iv) has contributed
more than 20 percent of the capital of the person.

(3) “"Association” or "unit owners®' association” means the
unit ovners® association organized under Section 3-101.

(4) "Common elements” means all portions of a condominium
other than the units.

(5) "Common expenses” means expenditures made or liabilities
incurred by or on behalf of the association, toqeéher with any
allocations to reserves.

(6) "Common expense liability" means the liability for common
expenses allocated to each unit pursuant to Section 2-108.

(7) "Condominium"™ means real estate, portions of which are
designated for separate ownership and the remainder of which is
designated for common ownership solely by the owners of those
portions. Real estate is not a condominium unless the undivided
interests in the common elements are vested in the unit owners.

(8) “"Conversion condominium” means a condominium containing
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any building that at any time before recording of the declaration

was occupled wholly or partially by persons other than purchasers
and persons who occupy with the consent of purchasers.

(9) *“Convertible real estate” means a portion of a flexible
condominium not within a building containing a unit, within which
additional units or limited common elements, or both, may be
created.

(10) "Declarant™ means:

(1) 1if the condominium has been created, (A) any person
wvho has executed a declaration, or an amendment to a declaration to
add additional real estate, other than persons holding interests in
the real estate solely as security for an obligation, persons whose
interests in the real estate will not be conveyed to unit owners,
or, in the case of a leasehold condominium, a lessor who possesses
no special declarant rights and vho is not an affiliate of a
declarant who possesses special declarant rights, or (B) any person
who succeeds under Section 3-104 to any special declarant rights:;
for]

(11) if the condominium has not yet been created, (A) any
person vho offers to dispose of or disposes of his interest in a
unit not previously disposed of [, or (B) any person who applies
for registration of a condominium){.}[;or])

[(111) if a declaration is executed by a trustee of a land
trust, "declarant” means the beneficiary of the trust.l]

(11) "Dispose” or "disposition™ means a voluntary ﬁransfer of

any legal or eguitable interest in a unit, other than as security
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for an obligation.

(12) "Executive board" means the body, regardless of nanme,
designated in the declaration to act on behalf of the association.

(13) "Flexible condominium”™ means a condominium containing
withdravable or convertible real estate, a condominium to which
additional real estate may be added, or a combination thereof.

(14) "Identifying number™ means a symbol that identifies only
one unit in a condominium.

(15) "leasehold condominium™ means a condominium in which all
or a portion of the real estate is subject to a lease the
expiration or termination of which will terminate the condominium
or reduce its size.

(16) "Limited common element" means a portion of the common
elements allocated by the de;iaration or by operation of Section
2=102(2) or (4) for the exclusive use of one or more but fewer than
all of the units.

(17) "Offering” means any advertisement, inducenment,
solicitation, or attempt to encourage any person to acquire any
interest in a unit, other than as security for an obligation. An
advertisement in a newspaper or other periodical of general
circulation, or in any broadcast medium to the general public, of a
condominium not located in this State, is not an offering if the
advertisement states that an offering may be made only in
compliance with the law of the jurisdiction in which the

condominium is located.

(18) "Person™ means a natural person, corporation,
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partnership, association, trust, other entity, or any combination

thereof.

(19) "Purchaser" means any person, other than a declarant, who
by means of a voluntary transfer acquires a legal or equitable
interest in a unit, other than (i) a leasehold interest (including
reneval options) of less than 5 years, or (ii) as security for an
obligation.

(20) "Real estate" means any ieasehold or other estate or
interest in, over, or under lénd, including structures, fixtures,
and other improvements and interests which by custom, usage, or law
pass with a conveyance of land though not described in the contract
of sale or instrument of conveyance. "Real estate"” includes
parcels with or without upper or lower boundaries, and spaces-that
may bé filled with air or water.

(21) "Special declarant rights"™ means rights reserved for the
benefit of a declarant to complete improvements indicated on plats
and plans filed with the declaration (Section 2-110); to convert
convertible real estate in a flexible condominium (Section 2-111):
to add additional real estate to a flexible condominium (Section
2-111); to withdrav withdrawable real estate from a flexible
condominium (Section 2-112); to convert a unit into 2 or more
units, common elements, or into 2 or more units and common elements
(Section 2-115); to maintain sales offices, management offices,
signs advertising the condominium, and models (Section 2-117); to
use easements through the common elements for the purpose of making

improvements within the condominium or within any convertible or
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118 additional real estate (Section 2-118); or to appoint or remove any
119 officer of the association or any executive board member during any
120 period of declarant control (Section 3-103(c)).
121 (22) "Unit” means a portion of the condominium designated for
122 separate ownership, the boundaries of which are described pursuant
123 to Section 2-105(4).
124 (23) "Unit owner" means a declarant who owns a unit, a person
125 to vhom ownership of a unit has been conveyed, or a lessee of a
126 unit in a leasehold condominium whose lease expires simultaneously
127 with any lease the expiration or termination of which will remove
128 the unit from the condominium, but does not include a person having
129 an interest in a unit solely as security for an obligation. [If
130 title to a unit is held in a land trust, "unit owner"™ means the
131 beneficiary of the truste.]
132 (24) "Withdrawable real estate” means real estate that may be
133 withdrawvn from a flexible condominiunm.

COMMENTS

Te The first clause of this section permits the defined
terms used in the Act to be defined differently in the declaration
and bylaws. Regardless of how terms are used in those documents,
hovever, terms have an unvarying meaning in the Act, and any
restricted practice which depends on the definition of a ternm is
not affected by a changed term in the documentse.

EXAMPLE: A declarant might vary the definition of "unit
owner” in the declaration to exclude himself in an
attempt to avoid assessments for units which he
owns. The attempt would be futile, since the Act
defines a declarant who owns a unit as a unit owner
and defines the liabilities of a unit owner.

2. The definition of "affiliate of a declarant™ (Section

Add. 70



1-13
3-103(2)) is similar to the definitions in 12 U.S.C. §1730(a),
which prescribes the authority of the Federal Savings and Loan
Insurance Corporation to regulate the activities of savings and
loan holding companies, and in 15 U.S.C. §78(c)(18), which defines
persons deemed to be associated with a broker or dealer for
purposes of the federal securities laws.

The objective standards of the definition permit a ready
determination of the existence of affiliate status to be made.
Unlike 12 U.S.C. §1730(a)(2) B, no power is vested in an agency to
subjectively determine the existence of "control" necessary to
establish affiliate status. Thus, affiliate status does not exist
under the Act unless these objective criteria are met.

3. Definitions (4) and (22), treating "common elements" and
"units,” should be examined in light of Section 2-102, which
specifies in detail how the precise differentiation between units
and common elements is to be determined in any given condominium to
the extent that the declaration does not provide a different
scheme. No exhaustive list of items comprising the common elements
is necessary in this Act or in the declaration: as long as the
boundaries between units and common elements can be ascertained
with certainty, the common elements include by definition all of
the real estate in the condominium not designated as part of the
unitse.

4. Definition (7), "condominium,"™ makes clear that personal
property, even if owned by the unit owners or their association, is
not part of the condominium.

The second sentence of the definition of "condominium™ also
makes clear that unless the ownership interest in the common
elements is vested in the owners of the units, the project is not a
condominium. Thus, for example, if the common elements were owned
by an association in which each unit owner was a member, the
project would not be a condominium. Similarly, if a developer sold
units in a building but retained title to the common areas,
granting easements over them to unit owners, no condominium would
have been created. Such projects have many of the attributes of
condominiums, but they are not covered by this Act.

Se Definition (3), "conversion condominium,” is important
because of the protection which the Act provides in Section 4-110
for tenants of buildings which are being converted into a
condominium. The definition distinguishes between new buildings
vhich have never been occupied by any person before the time that
the building is submitted to the condominium form of ownership, and
buildings, whether new or old, which have been previously occupied
by tenants. 1In the former case, because there have been no tenants
in the building, the building would not be a converison
condominium, and no adiitional consumer protection or disclosure is
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necessary.

If any building in the condominium has ever been occupied by a
tenant, however, that tenancy brings the entire condominium within
the definition of "conversion condominium”™, unless every such
tenancy was in connection with a contract for sale of the apartment
upon conversion.

6o Definition (9) "convertible real estate,"” describes real
estate which is a part of the condominium, rather than outside its
boundaries. As a result, convertible real estate, until converted,
is a part of the common elements, and the legal ownership of the
real estate resides in the unit owners. In that respect, it
differs from "additional real estate”™ which is not a part of the
condominium, and is not owned by the unit owners.

Nevertheless, the beneficial interest in convertible real
estate rests with the declarant, who controls its ultimate use so
long as the option to convert this real estate (which must be
reserved in the declaration under Section 2-106(1)) exists. For
that reason, all costs attributable to convertible real estate,
including taxes, must be borne by the declarant until the option
expires or is exercised. See Section 2-111(c).

Convertible real estate, like additional real estate, is a
device which permits the declarant to build the project in phases,
but offers certain advantages which additional real estate may not
provide.

For example, suppose the declarant is developing a condominium
project eventually to consist of 100 units in two 50-unit
buildings, with one underground garage lying beneath both buildings
to serve all 100 units. The entire garage and only one building
will be completed first. The simplest way of creating this
condominium may be to include all of the real estate which will
constitute the condominium, and to designate the location of the
second building and the garage as convertible real estate. The 50
units in the first building could then be conveyed after they are
completed, together with any limited common element parking spaces
to be assigned to those units by converting a portion of the
convertible real estate in the underground garage into limited
common elements. This could be done before the second building
(also in convertible real estate) is completed and converted into
50 more units. However, the entire parcel of real estate would be
part of the condominium from the beginning.

Two advantages of convertible real estate over additional real
estate in this example would be that no horizontal metes and bounds
description would be required to divide the second building from
the remainder of the condominium, and no special easements over the
convertible real estate benefitting the units in the first building
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would be required.

The designation of a portidn of a condominium as convertible
real estate would not be subdivision of that real estate because

all portions of the condominium would be owned by the same persons.
On the other hand, if a declarant created a condominium out of a
portion of his property and declared the remainder as additional
real estate, that might constitute a subdivision of the real estate
under local ordinances.

The definition also makes clear that convertible real estate
must be a portion of the condominium "not within a building
containing a unit.” Thus, while a portion of a building might be
submitted to the condominium regime and the remaining portion not
submitted (a common occurrence in high-rise buildings), no portion
could be designated as convertible real estate if any unit has been
created in the building. Much the same result, however, could be
achieved through at least two other technigues, depending on
subdivision or zoning ordinances. First, the portion of the .
building not submitted could be designated as "additional real
estate,” and added at a later date. Alternatively, the entire
building could be included in the condominium, but all or a portion
of it designated as withdrawable real estate, and subsequently
withdrawn. In addition, if the declarant were uncertain as to the
most desirable layout of the building, he could designate all or a
portion of the building as one or more units which he reserved the
right under Section 2-115 to subdivide into two or more units,
common elements or both. See the comments to Section 2-115.

7. Definition (10), "declarant,” excludes mortgagees,
trustees under deeds of trust, and any other persons holding
interests solely as security for an obligation, so long as they do
not have any special declarant rights. Nothing in this Act makes
it necessary for such persons, other than lessors in a leasehold
condominium, (see Section 2-101(a)) to execute the declaration, but
it is custormary in many states for them to do so to signify their
assent to the creation of the condominium.

If a secured lender did not assent to a condominium created
under this Act, he could refuse to provide the partial releases the
declarant needs under Section 4-104 as a precondition to the
conveyance of units. By the same token, if a secured lender is
bound by an ancillary agreement to furnish such releases, or if he
in fact furnishes one or more such releases, then he has
effectively assented to the creation of the condominium and no
purpose would be served by his executing the declaration.

Under Section 2-120(g), foreclosure or enforcement of even a
pre-existing lien or encumbrance would not, of itself, terminate
the condominium or cause the affected real estate to be withdrawn
from the condominium. A foreclosing lender, however, could cast

Add. 73



1-16
the votes allocated to any unit acguired by foreclosure, for
termination.

The definition of "declarant" focuses on two distinct tine
periods regarding the condominium: before and after the
condominium has been created. After the condominium has been
created, "declarant” includes anyone who executes a declaration or
an amendment to a declaration to add additional real estate, as
well as any person who succeeds to any special declarant righte.
Excluded from the definition, as indicated above, are mortgagees
and other persons holding an interest solely as security for an
obligation. However, if a mortgagee or any other person succeeded
to a "special declarant right", he would thereby become a
declarant. See Section 1-103(21).

Also excluded from the definition of declarant after a
condominium has been created is a person who may have executed a
declaration but whose interest will not be conveyed to a unit
owvner. For example, it is not uncommon in the case of a leasehold
condominium for the ground lessor to submit his interest to the
condominium form of ownership and to evidence that submission by
execution of the declaration. Frequently, however, the ground
lessor does not control any aspect of the development, but merely
collects rent from the developer, who in fact constructs the
project and conveys leasehold units to purchasers. In that case,
vhere the ground lessor possesses no special declarant rights,
there is no reason to subject the lessor to liability as a
declarant. If, however, the lessor is an affiliate of a declarant,
or does himself possess special declarant rights, then the ground
lessor would be an additional declarant.

The definition also- focuses on those circumstances where
liability should be imposed upon a potential declarant before the
condominium is created. 1In those circumstances, the declarant
would not meet the definition contained in subsection (10)(i). It
is a common market practice in some states, however, for a
prospective declarant to sell or to offer to contract to sell
condominium units to prospective purchasers before the condominiunm
is created. 1In such a case, the offeror would meet the definition
of a declarant contained in subsection (10)(¢(ii).

The definition of "declarant™ excludes offerors who offer to
dispose of interests which are not their own, to make clear that
real estate brokers are not declarants. The definition also
excludes offers of interests in units, if those interests had
previously been disposed of. This excludes the possibility that a
unit purchaser, who had executed a sales contract before the
condominium was created, might assign his interest in a unit to a
third person and thereby meet the definition of declarant.

The bracketed language appearing at the end of subsection (ii)
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should be deleted in those states which do not adopt Article 5 of
the Act, since registration of the condominiunm would not be

required.

In states utilizing the land-trust device, subsection (iii)
should be included to make clear that the trustee does not become a
declarant by his mere execution of the declaration, (assuming that
he does not otherwise possess special declarant rights) and that
the beneficiary of the trust is the declarant, whether or not he
executes the declaration.

8. Definition (11), "dispose” or "disposition", includes
voluntary transfers of any interest in a unit, other than as
security for an obligation, thereby excluding mortgages from the
definition of disposition as well as involuntary transfers such as
liens. However, the term includes more than conveyances and would,
for example, cover contracts of sale.

9. Definition (13), "flexible condominium,” describes any
condominium in which the amount of real estate submitted to the
condominium regime may be increased by adding real estate
(additional real estate) or reduced by wvithdrawing real estate
previously submitted (withdrawable real estate) or in which new
units or limited common elements may be built, either on additional
real estate or on real estate already a part of the condominium but
designated for that purpose (convertible real estate). Indeed, it
is possible to reserve the right to designate all the real estate
comprising the condominium as "additional™, "convertible” and
"withdrawvable” real estate so long as some portion of the land is
‘submitted,” and there exists at least one unit and some common
elements. This practice should not be as widespread as has been
the case in Virginia and other jurisdictions specifically
permitting flexible condominiums, however, because the declarant is
exclusively liable, under this Act, for all expenses in connection
with withdrawable or convertible land.

The Act is designed to maximize the developers® flexibility in
creating condominiums. Thus, the Act significantly differs from
"first generation”™ condominium statutes which, in many instances,
require or attempt to require a single phase project with fixed
allocations of common element interests, votes, and common expense
liability.

Under this Act, as new units are added to a condominium,
common element interests, votes in the association, and common
expense liabilities will change, and may dramatically affect the
liability of purchasers in the condominium’s early phases. As a
result, disclosure of the conditions under which a flexible
condominium may be developed is required, see Section 2-108, and a
maximum limit of 7 years is suggested as the period during which
such changes may be made by any declarant.
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Importantly, the flexibility inherent in the Act results not
only from the definition of "flexible condominium,” and its concept
of expanding or contracting the physical property which may at any
time be subjected to a single condominium regime, but from several
other provisions as well.

For example, the terms "units"” and "common elements" may mean
anything which the developer chooses them to mean; the definition
of "unit"” is not limited to "apartment.” It would be possible, for
example, for a condominium to be composed of a high-rise building,
all of which was designated as a single unit which could
subsequently be subdivided or converted by the declarant under
Section 2-115 into units and common elements. While Section 2-102
provides a simple definition of the boundaries of a unit in a
typical apartment condominium project, this definition is
completely subject to the provisions of the declaration.

Similarly, the distinction between "common elements” and
"limited common elements” provides important flexibility to the
declarant. While common elements and limited common elements are
owvned in common by all the unit owners, any or all portions of the
common elements could be designated as limited common elements,
resulting in a use of those common elements by only one or more,
but less than all, unit owners.

An example of this flexibility may be helpful. A declarant,
in deciding how to designate the parking spaces to be used by the
unit owners of a project, has several choices under the Act, only
some of which are described here. First, he might designate the
boundaries of the "units"™ in such a way as to include various
parking spaces as part of each unit, or even as separate units;
this would be true whether or not the parking spaces were in a
garage. Alternatively, each unit might be assigned a particular
parking space as a limited common element, which would give the
owner exclusive use of that particular space. Third, a block of
parking spaces might be assigned as limited common elements
reserved exclusively for the units in one building, excluding
residents of other buildings from the use of those spaces. Fourth,
all of the parking spaces might be designated as common elements,
and not assigned as limited common elements, thereby giving the
unit owners the right to park anywhere in any of the parking
spaces. Fifth, the real estate on which the parking lot is located
might be left out of the real estate submitted to the condominium
regime, and spaces leased directly to the association in a block,
‘or to individuval unit owners. Sixth, a leasehold estate in the
real estate on which the parking lot is located could be submitted
to the condominium, thereby creating a leasehold condominiume.
Thereafter, any of the first four possibilities could be repeated,
as could other configurations not noted above.

At the same time, to continue the exanmple, expenses for the
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upkeep of the parking spaces might be assigned to the association,
or to individual unit ovners, depending upon the desires of the

declarant and the needs of the project. See Sections 3-107,
3’11“(C)0

Flexibility also results from the fact that non=contiguous
parcels of real estate may be included in one condominium. Thus,
for example, several apartment buildings in a city, or on a block
in a city, although not contiguous, could be combined as one
condominium. Alternatively, each of the apartment buildings could
constitute a separate condominium, but subject to an "umbrella”
association or confederation for certain purposes.

Flexibility is also enhanced by loosening the traditional
restrictions on allocation of common element interests, common
expense liabilities, and votes in the association. See Section
2-108. Under the Act, common element interests and common expense
liabilities may be allocated on any basis whatsoever in a
non-flexible condominium, and may be allocated to particular units
using two completely different bases. Votes allocated to a unit
may be proportionate to a unit's common expense liability,
proportionate to its common element interest, or equal, (reflecting
the fact that equal voting is often a simpler means of casting
votes and determining majorities). In addition, different
allocations of votes may be made to different units on particular
matters if those matters are specified in the declaration. See
Section 2-108(c). The Act also permits cumulative voting and
differing majorities of votes may be required on different issues.
See Section 3-110(c).

Other provisions of the Act contributing to flexibility
include the ability of unit owners to relocate the boundaries
between adjoining units without unanimous consent, see Section
2-114, to subdivide units, see Section 2-115, and to reassign
limited common elements, such as parking spaces, in a simple waye.
See Section 2-109.

While a time l1limit on the exercise of declarant's rights and
full disclosure of the nature of those rights are important
protections to purchasers, flexibility in the Act is highly
desirable in order to permit economically viable development of
condominiums in a rapidly changing market. A number of states,
such as Georgia, Maryland, South Carolina, Utah, and Virginia, now
provide for expanding a condominium by adding land and building
units on that land. At the same time, it is common practice in
states without statutory sanction to provide for expansion in the
declaration through proxies and powers of attorney. This latter
procedure is clearly awkward, confusing, subject to some
uncertainty, and contains no safeguards for purchasers. Moreover,
in some states, this has resulted in what are actually single
projects being developed as a multitude of small condominiums under
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an "umbrella” association, creating unnecessary administrative
difficulties.

10. Definition (15), "leasehold condominium®™, should be
distinguished from land which is leased to a condominium but not
subjected to the condominium regime. A leasehold condominium
means, by definition, real estate which has been subjected to the
condominium form of ownership. In such a case, units located on
the leasehold real estate are typically leased for long terms. At
the expiration of such a lease, the condominium unit or the real
estate underlying the unit would be removed from the condominium if
the lease were not extended or renewed. On the other hand, real
estate may not be subjected to condominium ownership, but may be
leased directly to the association or to one or more unit owners
for a term of years.

This distinction is very significant. Under Section 3-105,
the unit owners® association is empowered, following expiration of
the period of declarant control, to cancel any lease of
recreational or parking areas or facilities to which it is a party,
regardless of who the lessor is. The association also has the
pover to cancel any lease for any land if the declarant or an
affiliate of a declarant is a party to that lease. If the leased
real estate, however, is subjected by the declarant to the
condominium form of ownership, that lease may not be cancelled
unless it is unconscionable or unless the real estate was submitted
to the condominium regime for the purpose of avoiding the right to
terminate the lease. See Section 3-105.

While the subjective test of declarant's "purpose™ may not
always be clear, the rights of the association to cancel a lease
depend upon the test. Thus, for example, a declarant who wishes to
lease a swvimming pool to the unit owners would have a choice of
subjecting the pool for, say, a term of 20 years to the condominiunm
form of ownership as a common element. At the end of the term, the
lease would terminate and the real estate containing the pool would
be automatically removed from the condominium unless there were a
right to renev the lease. During the 20-year term, the lease would
not be cancellable, regardless of its terms, unless it were found
to be unconscionable under Section 1-112, or cancellable because
submitted for the purpose of avoiding the right to cancel. On the
other hand, if the pool were not submitted to the condominium form
of ownership and wvas leased directly to the association for a
20-year term, the association could cancel that lease 90 days after
the period of declarant control expired, even if, for example, 18
vyears remained of the term.

In either case, the terms of the lease would have to be
disclosed in the public offering statement.

11. Definition (19), "purchaser”, includes a person who
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acquires any interest in a unit, even as a tenant, if his tenancy
entitles him to occupy the premises for more than 5 Years. This
would include a tenant who holds a lease of a unit in a fee simple
condominium for one year, if the lease entitles the tenant to renew
the lease for more than 4 additional years. Excluded from the
definition, however, are mortgagees.

12. Definition (20), "real estate,” is very broad, and is
very similar to the definition of "real estate" in Section
1-201(16) of the Uniform Land Transactions Act.

Although often thought of in two-dimensional terms, real
estate is a three-dimensional concept and the third dimension is
unusually important in the condominium context. Where real estate
is described in only two dimensions (length and width), it is
correctly assumed that the property extends indefinitely above the
earth’s surface and downwards toward a point in the center of the
planet. In most condominiums, however, as in so-called "air
rights” projects, ownership does not extend ab solo usgue ad
coelum, because units are stacked on top of units or units and
common elements are interstratified. In such cases the upper and
lover boundaries must be identified with the same precision as the
other boundaries.

13. Definition (21), "special declarant rights"™, seeks to
isolate those rights reserved for the benefit of a declarant which
are unique to the declarant and not shared in common with other
unit owners. The list, while short, encompasses virtually every
significant right which a declarant might seek in the course of
creating or expanding a condominium.

Any person who possesses a special declarant right would be a
“declarant”, including any who succeed under Section 3-104 to any
of those rights. Thus, the concept of special declarant rights
triggers the imposition of obligations on those who possess the
rights. Under Section 3-104, those obligations vary significantly,
depending upon the particular special declarant rights possessed by
a particular declarant. These circumstances are described more
fully in the comments to Section 3-10i.

14, Definition (23), "unit owner,” contemplates that a seller
under a land installment contract would remain the unit owner until
the contract is fulfilled. As between the seller and the buyer,
various rights and responsibilities might be assigned to the buyer
by the contract itself, but the association would continue to look
to the seller (for payment of any arrears in common expense
assessments, for example) as long as the seller holds title.

By specifically referring to "a declarant who owns a unit”, in
the definition of "unit owner”, the Act makes clear that
declarants, so long as they own units in the condominium, are
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subject to all of the obligations imposed on other unit owners,
including the obligation to pay common expense assessments against
those units. This provision is designed to resolve ambiguities on
this point which have arisen under several existing state statutes.

15. Definition (24), "withdrawable real estate,” describes
real estate which is initially a part of the condominium, and
thereby owned as a common element by all the unit owners, but which
may subsequently be removed from the condominium, to be owned by
the declarant or his successors. In those states, such as
Virginia, which now have the withdrawable real estate concept, real
estate designated as "withdrawable” is also typically designated as
"convertible,” to permit the declarant to develop the real estate
as part of the condominium, or withdraw it for other uses.

The withdrawable real estate technique may be used with
respect to any part of the condominium, whether units or common
elements, and whether undeveloped land or part of a building.
Thus, for example, it would be possible for the declarant to
designate all the recreational facilities, or each unit in a
high-rise building, as withdrawable real estate. If properly
designated, any of the recreational facilities, or any unit owned
by declarant, could be withdrawn pursuant to Section 2-112, so long
as the option to withdraw is valid and no unit in the convertible
real estate is owned by anyone other than a declarant. Under
Section 2-106(1), the option to withdraw could be exercised for up
to 7 years after the condominium is created.

As in the case of convertible real estate, because the
beneficial use of withdrawable real estate lies with the declarant,
he must bear all the costs of maintaining it, including taxes. See
Sections 1-105 and 2-112(c).

While withdrawable real estate is an important concept and
serves valid purposes, a potential purchaser could be dramatically
affected by the withdrawal of part of the condominium®’s real
estate, wvhich might then be used for purposes inconsistent with the
remaining part of the condominium, and perhaps never contemplated
by the purchaser. For that reason, the declarant is obligated in
the declaration and in the public offering statement to either (1)
state the extent to which any restrictions in the declaration
concerning the use or development of the condominium would apply to
real estate which is withdrawn, or (2) state that no restrictions
apply if the real estate is withdrawn. See Sections 2-106(15) and
4-102(a)(4).

Any misrepresentations by declarant concerning the
withdrawable land, of course, would also be actionable under
Section 4-115 or in a common law action for fraud.
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Except as expressly provided in this Act, provisions of this

Act may not be varied by agreement, and rights conferred by this
Act may not be waived. A declarant may not act under a power of
attorney, or use any other device, to evade the limitations or

prohibitions of this Act or the declaration.

COMMENTS

1. The Act is generally designed to provide great
flexibility in the creation of condominiums and, to that end, the
Act permits the parties to vary many of its provisions. In many
instances, hovever, provisions of the Act may not be varied,
because of the need to protect purchasers, lenders, and developers.
Accordingly, this section adopts the approach of prohibiting
variation by agreement except in those cases where it is expressly
permitted by the terms of the Act itself.

2. One of the consumer protections in this Act is the
requirement for consent by specified percentages of unit owners to
particular actions or changes in the declaration. In order to
prevent declarants from evading these requirements by obtaining
povers of attorney from all unit owners, or in some other fashion
controlling the votes of unit owners, this section forbids the use
by a declarant of any device to evade the limitations or
prohibitions of the Act or of the declaration.

3. The following sections permit variation:

Section 1-102. [Applicability). Pre-existing condominiums may
elect to conform to the Act.
Section 1-103. [Definitions). All definitions used in the

declaration and bylaws may be varied in the declaration, but not in
interpretation of the Act.

Section 1-107. [Emipent Domainl. The formulas for reallocation
upon taking of part of a unit, and for allocation of proceeds
attributable to limited common elements, may be varied.

Section 2-102. (Unit Boundapies]. The declaration may vary the
distinctions as to what constitutes the units and common elements.
Sectio =105. (Contents of Declarationl. A declarant may add
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any information he desires to the required content of the
declaration.

Sectlon 2-106. [Contents of Declaration: F
Condominiums). Wide latitude is provided a declarant regarding the
assurances he must makee.

Section 2-108. [Allocation of Interests]: A declarant may

allocate the interests in any way desired, subject to certain
limitations.

Sectlon 2-109. [Limited Common Elements). The Act permits

reallocation of limited common elements unless prohibited by the
declaration.

Section 2-1310. [Plats and Plans). There is a presumption regarding
horizontal boundaries of units, unless the declaration provides
otherwise.

Section 2-111. [Conversion and Expansion of Flexible Copdominiums).
Rll income from convertible real estate inures to declarant unless
the declaration otherwise providese.

Section 2-112. tWithdrawal of Hithdrawable Real Estatel. A1l

income from withdrawable real estate inures to the declarant unless
the declaration otherwise provides.

Section 2-113. [Alterations Within Upits). Subject to the

provisions of the declaration, unit owners may make alterations and
improvements tp units.

Sectjop 2-114. [Relocation of Boundaries Between Adioining Unitsl.

Subject to the provisions of the declaration, boundaries between
adjoining units may be relocated by affected unit owners.

Section 2-115. [Subdivision or Conversion of Units). If the

declaration expressly so permits, a unit may be subdivided into two
or more units or a declarant may convert a unit into 2 or more
units, common elements or bothe.

Section 2-117. [Use for Sales Purposes]. The declarant may
maintain sales offices, management offices, and model units only if
the declaration so provides. Unless the declaration provides
otherwise, the declarant may maintain advertising on the common
elements.

Section 2-118. [Easepent to Facilitate Completion, Conversion, and
Expansionl. Subject to the provisions of the declaration, the
declarant has an easement for these purposes.

Section 2-119. (Apepdment of Declarationl. The declaration of a
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non-residential condominium may specify less than a two-thirds vote
to amend the declaration. Any declaration may require a larger
majority.

Sectlon 2-120. [(Iermipnation of Condominium). The declaration may
specify a majority larger than 80 percent to terminate and, in a
non-residential condominium, a smaller majority.

Section_3-102. [Powers of the Associationl. The declaration may
limit the right of the association to exercise any of the listed

powvers, except in a manner which discriminates in favor of a
declarant.

Section 3-103. [Executive Board Members and Officers). Except as
limited by the declaration or bylaws, the Executive Board may act
for the association.

Section 3-106. [BylLaws]l. The bylaws may contain any matter in
addition to that required by the Act.

Section 3-107. [Upkeep of the Condopiniuml. Except to the extent

otherwise provided by the declaration, maintenance responsibilities
are set forth in this section.

Section 3-109. [Quorums). This section permits quorum requirements
to be set within statutory limits.

Section 3-110. [Yotipg, Proxjiesl. MNultiple owners of a single

unit must vote unanimously unless the declaration provides
otherwise. The declaration may vary the proportion of votes on
specific issues, and may provide for cumulative and class voting.

Section 3-112. (Insurancel. The declaration may vary these
provisions in non-residential condominiums, and may require
additional insurance.

= . [Surplus Fupndsl. Unless otherwise provided in the
declaration, surplus funds are credited to unit owners in
proportion to common expense liability.

Section 3-114. [Assessments for Common Expenses]l. Except to the
extent otherwise provided in the declaration, common expenses for

limited common elements must be assessed against the units to which
they are assigned.

Section 3-115. [lLien For Assessments). Unless the declaration

provides othervise, fines, late charges and other fees are treated
as assessments for lien purposes.

Section 4-101. [(Applicability; Haiverl. All of Article 4 is

modifiable or waivable by agreement in a condominium restricted to
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non-residential uses.

Section 4-113. (Warrapties)l. Implied warranties of quality may be

excluded or modified by agreement.

Section 4-114. [Statute of Limitations for WNarranties. The 6 year
limitation may be modified by agreement of the parties.

4, The second sentence of the section is an important
limitation upon the rights of a declarant. It is the practice in
many jurisdictions today, particularly jurisdictions which do not
permit expansion of a condominium by statute, for a declarant to
secure povers of attorney from all unit purchasers permitting the
declarant unilaterally to expand the condominium by "unanimous
consent®™ to include new units and to reallocate common element
interests, common expense liability, and votes. With such powers
of attorney, many declarants have purported to comply with the
typical provision of "first generation" condominium statutes
requiring unanimous consent for amendments of the declaration
concerning such matters.

Section 2-119 requires unanimous consent to make certain
amendments to the declaration and bylaws. If a declarant were
permitted to use powers of attorney to accomplish such changes, the
substantial protection which Section 2-119(d) provides to unit
owners would be illusory. Section 1-104 prohibits the declarant
from using povers of attorney for such purposes.

5. While freedom of contract is a principle of this Act, and
variation by agreement is accordingly widely available, freedom of
contract does not extend so far as to permit parties to disclainm
obligations of good faith, gsee Section 1-113, or to enter into
contracts which are unconscionable when viewed as a whole, or which

contain unconscionable terms. See Section 1-112. This section
derives from Section 1-102(3) of the Uniform Commercial Code.

SECTION 1-105. [Separate Titles and Taxationl.

(a) Except as provided in subsection (b), each unit together
vith its common element interest constitutes for all purposes a
separate parcel of real estate.

(b) If there is a unit owner other than a declarant, each
unit together with its common element interest, but excluding its

common element interest in convertible or withdrawable real estate,
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shall be separately taxed and assessed, and each portion of any

convertible or withdrawable real estate shall be Separately taxed
and assessed; otherwise, the real estate comprising the condominium

may be taxed and assessed in any manner provided by law.

COMMENTS

Te A condominium may be created, by the recordation of a
declaration, long before the first unit is conveyed. This happens
frequently with existing rental apartment projects which are
converted into condominiums. Subsection (b) spares the local
taxing authorities from having to assess each unit separately until
such time as the declarant begins conveying units, although
separate assessment is permitted from the date the condominium is
created. When separate tax assessments become mandatory under this
section, the assessment for each unit must include the value of
that unit’s common element interest, and no separate tax bill on
the common elements is to be rendered to the association or to the
unit owners collectively.

Convertible and withdrawable real estate, although a part of
the condominium and lawfully "owned” by the unit owners in common,
is in fact an asset of the declarant, and should not be taxed and
assessed against unit owners. Under Sections 2-111(c) and
2-112(c), the declarant is exclusively liable for those taxes. No
separate tax bill on the common elements is to be rendered to the
association or to the unit owners collectively.

2. If there is any question in a particular state that a
unit occupied as a residential dwelling is not entitled to
treatment as any other residential single-family detached dwelling
under the homestead statutes, this section should be modified to
insure that units are similarly treated.

3. Unlike the law of New York and perhaps other states, this
section imposes no limitation on the power of a jurisdiction to tax
the condominium unit based on its fair market value. In most
Jurisdictions, experience has shown that the conversion of an
apartment building to the condominium form of ownership greatly
increases the fair market value of that building. Accordingly, a
Jurisdiction under this Act may impose real estate taxes on
condominium units vhich reflect the fair market value of those
units in the same way that the jurisdiction taxes other forms of
real estate.
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SECTION 1-106. [Applicability of Local Ordinances,

Regulations, and Building Codes].

A zoning, subdivision, building code, or other real estate use
law, ordinance, or regulation may not prohibit the condominium form
of ownership or impose any requirement upon a condominium which it
would not impose upon a physically identical development under a
different form of bwnership. Otherwise, no provision of this Act
invalidates or modifies any provision of any zoning, subdivision,
building code, or other real estate use law, ordinance, or

regulation.

COMMENTS

Te The first sentence of this section prohibits
discrimination against condominiums by local lav-making
authorities. Thus, if a local law, ordinance, or regulation
imposes a requirement which cannot be met if property is subdivided
as a condominium but which would not be violated if all of the
property constituting the condominium were owned by a single owner,
this section makes it unlawful to apply that requirement or
restriction to the condominium. For example, in the case of a
high-rise apartment building, if a local requirement imposing a
minimum number of parking spaces per apartment would not prevent a
rental apartment building from being built, this Act would override
any requirement that might impose a higher number of spaces per
apartment merely by virtue of the same building being owned as a
condominiume.

2. The second sentence makes clear that, except for the
prohibition on discrimination against condominiums, the Act has no
effect on real estate use laws. For example, a particular plece of
real estate submitted to the condominium form of ownership might be
of such size that all of the real estate is required to support a
proposed density of units or to satisfy minimum setback
requirements. Under this Act, part of the submitted real estate
might be designated withdrawable real estate, and the mere
designation would not constitute a subdivision of the parcel into
separate ownership. If a declarant or foreclosing lender at a
later time sought to exercise the option to withdraw the real
estate, howvever, withdrawal would constitute a subdivision and
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would be illegal if the effect of withirawal would be to violate
setback requirements, or to exceed the density of units permitted

on the remaining parcel.

SECTION 1-107. (Eminent Domainl-.
(a) If a unit is acquired by eminent domain, or if part of a

unit is acquired by eminent domain leaving the unit owner with a
remnant vhich may not practically or lawfully be used for any
purpose permitted by the declaration, the award must compensate the
unit owner for his unit and its common element interest, whether or
not any common element interest is acquired. Upon acquisition,
unless the decree othervise provides, that unit®s entire common
element interest, votes in the association, and common expense
liability are automatically reallocated to the remaining units in
proportion to the respective interests, votes, and liabilities of
those units before the taking, and the association shall promptly
prepare, execute, and record an amendment to the declaration
reflecting the reallocations. Any remnant of a unit remaining
after part of a unit is taken under this'sﬁbsection is thereafter a
common element.

(b) Except as provided in subsection (a), if part of a unit
is acquired by eminent domain, the award must compensate the unit
owner for the reduction in value of the unit and its common element
interest. Upon acquisition, (1) that unit's common element
interest, votes in the association, and common expense liability
are reduced in proportion to the reduction in the size of the unit,

or on any other basis specified in the declaration, and (2) the
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portion of common element interest, votes, and common expense

liability divested from the partially acquired unit are
automatically reallocated to that unit and the remaining units in
proportion to the respective interests, votes, and liabilities of
those units before the taking, with the partially acquired unit
participating in the reallocation on the basis of its reduced
interests, votes, and liabilities.

(c) If part of the common elements is acquired by eminent
domain, the award must be paid to the association. The association
shall divide any portion of the award not used for any restoration
or repair of the remaining common elements among the unit owners in
proportion to their respective common element interests before the
taking, but the portion of the award attributable to the
acquisition of a limited common element must be equally divided
among the owners of the units to which that limited common element
wvas allocated at the time of acquisition, or in any manner the
declaration provides.

(d) The court decree shall be recorded in every [county] in

which any portion of the condominium is located. -

COMMENTS

1« The provisions of this statute are not intended to
supplant the usual rules of eminent domain but merely to supplement
the rules to address the unique problems which eminent domain
raises in the context of a condominium. Nevertheless, because the
law of eminent domain differs widely among the various states, the
law of each state should be reviewed to ensure that the eminent
domain code and this section are properly integrated.

2. When a unit is taken or partially taken by eminent
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domain, this section provides for a recalculation of the common
element interests, votes in the association, and common expense

liabilities of all units.

EXAMPLE 1: Suppose that all the votes, common expense
liabilities and comment element interests in a
9 unit condominium were originally allocated to
the units on the basis of size. If eight of
the units are equal in size and one is twice as
large as the others, the percentage interests
would be 20 percent for the largest unit and 10
percent for each of the other eight units.

Suppose that one of the smaller units is taken
out of the condominium by a condemning
authority. Subsection (a) provides that the
percentage interests would automatically shift,
at the time of the taking, so that the large
unit would have 22 2/9 percent while each of
the smaller units would have 11 1/9 percent.

EXAMPLE 2: Suppose, in Example 1, that the condemnation
only reduced the size of one of the smaller
units by 50 percent, leaving the remaining half
of the unit usable. Subsection (b) provides
that the common element interests would
automatically shift to 5 5/19 percent for the
partially taken unit, 21 1/19 percent for the
largest unit, and 10 10/19 percent for each of
the other units. Note that the fact that the
partially taken unit was reduced to half its
former size does not mean that its percentage
interest is only half as large as it was before
the taking. Rather, it participates in the
reallocation in proportion to its reduced size.
That is why the partially taken unit's
reallocated percentage interest is 5 5/19
percent rather than 5 percent.

3. An important issue raised by this section is whether or
not a governmental body acquiring a unit by eminent domain has a
right to also take the undivided interests in the common elements,
the votes, and the common expense liability allocated to that unit,
and thereby assume membership in the association by virtue of its
pover of eminent domain. While there is no question that a
governmental body may acquire any real property by eminent domain,
there is no case lawv on the question of whether or not the
governmental body may take a condominium unit as a part of the
condominium or must take the unit and have the unit excluded fronm
the condominium.
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Subsection (a) merely requires that the taking boly compensate
the unit owner for all his unit and common element interest,
vhether or not the common element interest is acquired. The Act
also requires that the common element interest, votes, and common
expense liability upon taking are automatically reallocated to the
remaining units unless the decree provides otherwise. Whether or
not the decree may constitutionally provide otherwise in the case
of a particular taking (for example, by allocating the common
element interest, votes, and common expense liability to the
government) is an unanswered questione.

L, In the circumstances of a taking of part of a unit, it is
important to have some objective test by which to measure the
portion of common element interest, votes in the association, and
common expense liability reallocated. Subsection (b) sets forth a
formula based on relative size, but permits the declaration to vary
that formula to some other more appropriate formula in a particular
circumstance. This right to vary the formula in the declaration is
important, since it is clear that the formula set forth in the
statute may in some instances result in gross inequities.

If a portion of a unit is taken by eminent domain, the common
element interest of that unit must be reduced in accoriance with
the provisions of this section.

EXAMPLE 1: Suppose, in a commercial condominium,
consisting of four units, each unit consists of
a factory and parking lot, and that the
declaration provides that each unit®’s common
expense liability, including utilities, is
equal. Suppose further that the area of the
factory building and parking lot in unit #1 are
equal, and that the parking lot is taken by
eniment domain, leaving the factory and 1/2 the
lot intact. Under the formula set out in the
statute, unit #1°s common expense liability
would be reduced even though its utilities )
might not be reduced at all, thus resulting in
a windfall for the unit owner.

EXAMPLE 2

Suppose that a condominium contains ten units,
each of which is allocated a 1/10 undivided
interest in. the common elements. Suppose
further that a taking by eminent domain reduces
the size of one of the units by 50 percent. 1In
such case, the common element interest of all
the units will be reallocated so that the
partially-taken unit has a 1/19 undivided
interest in the common elements and the
remaining 9 units each have a 2/19 undivided
interest in the common elements. Thus, the
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partially-taken unit has a common element
interest equal to 1/2 of the common element
interest allocated to each of the other units.
Note that this is not equivalent to the
partially-taken unit having a 5 percent
undivided interest and the remaining 9 units
each having a 10 percent undivided interest.

5. Even before the amendment formally acknowledging the
reallocation of percentages required by this section is recorded,
the reallocation is deemed to have occurred simultaneously with the
taking. This rule is necessary to avoid the hiatus that otherwise
could occur between the taking and reallocation of interests,
votes, and liabilities.

6. The provision in subsection (c) that if part of the
common elements is acquired, the award is paid to the association,
vould not normally be the rule in the absence of such a provision.
The purpose of this provision is to permit the association to use
the award to restore or repair the remaining common elements and to

pay or divide the portion of the award not used for that purpose
among all the unit owners.

SECTION 1-108. ([Supplemental Gemeral Principles of lLaw
Applicablel.

The principles of law and equity, including the lav of
corporations [and unincorporated associations], the law of real
property and the law relative to capacity to contract, principal
and agent, eminent domain, estoppel, fraud, misrepresentation,
duress, coercion, mistake, receivership, substantial performance,
or other validating or invalidating cause supplement the provisions

of this Act, except to the extent inconsistent with this Act.

COMME

1. This Act displaces existing law relating to condominiums
and other law only as stated by specific sections and by reasonable
implication therefrom. Moreover, unless specifically displaced by
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each section should be read in light of the purpose and policy of
the rule or principle in question, and also of the Act as a whole.

SECTION 1-111. (Severabilityl.

If any provision of this Act or the application thereof to any
person or circumstances is held invalid, the invalidity does not
affect other provisions or applications of this Act which can be
given effect without the invalid provisions or application, and to

this end the provisions of this Act are severable.

SECTION 1-112. [Unconscionable Agreement or Term of
Contractl.

(a) The court, upon finding as a matter of law that a
contract or contract clause was unconscionable at the time the
contract was made, may refuse to enforce the contract, enforce the
remainder of the contract without the unconscionable clause, or
limit the application oflany unconscionable clause in order to
avoid an unconscionable result.

(b) Whenever it is claimed, or appears to the court, that a
contract or any contract clause is or may be unconscionable, the
parties, in order to aid the court in making the determination,
shall be afforded a reasonable opportunity to present evidence as
to:

(1) the commercial setting of the negotiations:;

(2) whether a party has knowingly taken advantage of the
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inability of the other party reasonably to protect his interests by
reason of physical or mental infirmity, illiteracy, or inability to
understand the language of the agreement or similar factors:

(3) the effect and purpose of the contract or clause;
and

(4) 1if a sale, any gross disparity, at the time of
contracting, between the amount charged for the real estate and the
value of the real estate measured by the price at which similar
real estate was readily obtainable in similar transactions, but a
disparity between the contract price and the value of the real
estate measured by the price at which similar real estate was
readily obtainable in similar transactions does not, of itself,

render the contract unconscionable.

COMMENT

This section is similar to Section 2-302 of the Uniform
Commercial Code and Section 1-311 of the Uniform land Transactions
Act. The rationale and comments provided in those sections are
equally applicable to this section.

SECTION 1-113. [Qbligation of Good Faithl.

Every contract or duty governed by this Act imposes an

obligation of good faith in its performance or enforcement.

COMMENT

This section sets forth a basic principle running throughout
this Act: in condominium transactions, good faith is required in
the performance and enforcement of all agreements and duties. Good
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faith, as used in this Act, means observance of two standards,
"honesty in fact”" and observance of reasonable standards of fair
dealing. While the term is not defined, the term is derived from

and used in the same manner as in Section 1-201 of the Uniform
Simplification of lLand Transfers Act, and Sections 2-103(1)(b) and
7-404 of the Uniform Commercial Code.

SECTION 1-114. [Remedies To Be Lliberally Administeredl.

(a) The remedies provided by this Act shall be liberally
administered to the end that the aggrieved party is put in as good
a position as if the other party had fully performed. However,
consequential, special, or punitive damages may not be awarded
except as specifically provided in this Act or by other rule of
lawv.

(b) Any right or obligation declared by this Act is

enforceable by judicial proceeding.
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ARTICLE 2

CREAT I0 M CONDO
SECTION 2-101. (Creation of Condominium).

(a) A condominium may be created pursuant to this Act only by
recording a declaration executed, in the same manner as a deed, by
all persons whose interests in the real estate will be conveyed to
unit owners and by every lessor of a lease the expiration or
termination of which will terminate the condominium or reduce its
size. The declaration shall be recorded in every [county] in which
any portion of the condominium is located, and shall be indexed in
the name of the condominium and each declarant.

(b) A declaration or an amendﬁent to a declaratioh adding
units to a condominium, may not be recorded unless all structural
components and mechanical systems of all buildings containing or
comprising any units thereby created are substantially completed in
accordance with the plans, as evidenced by a recorded certificate
of completion executed by an independent [registered] engineer,
surveyor, or architect [,or unless the agency has approved the
declaration or amendment in the manner prescribed in Section
5-103(b)1}.

(c) VNo interest in a unit mey be conveyed until the unit is
substantially completed, ([except pursuant to Section 5-103(b)], as
evidenced by a recorded certificate of completion executed by an

independent [registered] architect, surveyor, or engineer.
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COMMENTS

1. A condominium has not been lawfully created unless the
requirements of this section have been complied with. Nevertheless,
a project which meets the definition of "condominium® in Section
1-103(7) is subject to this Act even if this or other sections of
the Act have not been complied with.

2 Mortgagees and other lienholders need not execute the
declaration, and foreclosure of a mortgage or other lien will not,
of itself, terminate the condominium. See Section 2-120(h).
However, the declarant may wish to obtain agreements fronm
mortgagees or other lienholders that they will give partial
releases permitting lien-free conveyance of the condominium units.
See Section 4-109(a).

3. Except when development proceeds pursuant to Section
5-103, this section contemplates. that two different stages of
construction must be reached before (1) a condominium may be
created or (2) a unit in the condominium may be conveyed. These
stages are described, respectively, in subsections (b) and (c).
The purpose of imposing these requirements is to insure that a
purchaser will in fact take title to a unit which may be used for
its intended purpose.

If a condominium were said to consist from the beginning of a
certain number of units even though some of those units had not yet
been completed, or even begun, serious problems would arise if the
remaining units were never constructed and if no obligation to
complete construction could be enforced against any solvent person.
If the insolvent owner of the unbuilt units failed to pay his
common expense assessments, for example, the unit owners
association might be left with no remedy except a lien of doubtful
value against mere cubicles of airspace. Moreover, votes in the
unit owners association could be assigned to units, and voted, even
those the units wvere never built. The Act therefore requires that
significant construction take place before units are assigned an
interest in the common elements, a vote in the association, and a
share of the common expense liabilities, and before units are
conveyed. This requirement of substantial completion [or the
alternative bonding procedure and other assurances required by
Section 5-103] reduces the possibility that a failure to complete
will upset the expectations of purchasers or otherwise harm their
interests in case the declarant becomes insolvent and no solvent
person has the obligation to complete the unit.

4. Section 2-101(b) requires that "all structural components
and mechanical systems of all buildings containing or comprising
any units” which will be created by recording a declaration, must be
substantially completed in accordance with the plans. The intent
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of subsection (b) is that if any buildings are depicted on the
Plats and plans which are required by Section 2-110, and these
buildings contain or comprise spaces which become units by virtue
of recording the declaration, the structural components and
mechanical systems of these buildings must be substantially
complete before the declaration is recorded. This is required even
though the plats and plans recorded pursuant to Section 2-110
depict only the boundaries of the buildings and the units created
in those buildings and not the structural components or mechanical
systems (which need not be shown). If the boundaries of units are
not depicted, of course, then no units are created. If the
declarant fails to comply with this section, title is not affected:
see Comment 6, below.

The concept of "structural components and mechanical systems"
is one commonly understood in the contruction field and this
comment is not intended as a "laundry list” of the components
required. For example, however, the term “"structural components®"
is generally understood to include those portions of a building
necessary to keep any part of the building from collapsing, and to
maintain the building in a weathertight condition. This would
include the foundations, bearing walls and columns, exterior walls,
roof, floors and similar components. It would clearly not include
such components as interior non-bearing partitions, surface
finishes, interior doors, carpeting, and the like. Similarly,
typical examples of "mechanical systems"™ include the plumbing,
heating, air conditioning and other like systems. Whether or not
"electrical systems" are included within the meaning of the ternm
depends on local practice.

5. Section 2-101(c) further requires that before an
individual unit is conveyed, the unit must be "substantially
completed”. “"Substantial completion™ is a well understood term in
the construction industry. For example, the American Institute of
Architects Document A201, General Conditions of the Contract for
Construction (1976 ed.) at para. 8.1.3, states:

The Date of Substantial Completion of the Worke.. is
the date certified by the Architect when
construction is sufficiently complete, in accordance
with the Contract Documents (that is, the owner-
contractor agreement, the conditions of the
contract, and the specifications and all addenda and
modifications), so the Owner can occupy or utilize
the Work... for the use for which it is intended.

This standard is also one often used by building
officials in issuing certificates of occupancy. It does not
suggest that the unit is "entirely completed” as that term is
understood in the construction industry; lesser details, such as
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sticking doors, leaking windows, or some decorative items, might
still remain, and the Act contemplates that they need not be
completed prior to lawful conveyancee.

6. Subsection (b) and (c) require that completion
certificates be recorded as evidence of the fact that the required
levels of construction have been met. Once the certificates have
been recorded, good title to the units may be conveyed in reliance
on the record. It is possible, of course, that the declarant may
have failed to complete the required levels of construction; the
architect, surveyor or engineer, (whichever is appropriate in a
particular jurisdiction) may have filed a false certificate. Such
acts would create a cause of action in the purchaser under Section
4-115, but would not affect the validity of the purchasers®' title
to the condominium.

7. The requirement of "substantial completion”" does not mean
that the declarant must complete all buildings in which all
possible units would be located before creating the condominium. If
only some of the buildings in which units which may ultimately be
located have been "structurally” completed, the declarant may
create a "flexible condominium™ (Section 2-106) in which only the
completed units are treated as units from the outset, while an
option is reserved to create additional units later in "convertible
real estate”™ or "additional real estate.™ The optional units may
never be completed or added to the condominium; however, this will
not affect the integrity of the condominium as originally created.

8e Requiring "substantial completion” of the structural
components and mechanical systems in the buildings containing or
comprising the units in a condominium may encourage creation of
more "flexible condominiums"™ under Section 2-106 in projects which
once vere in fact built in phases, but under a single non-
expandable declaration. Experience in the several states where
significantly more rigorous requirements are imposed by statute,
however, has shown that this does not create a difficult situation
either for the developer or the lender. Moreover, it appears
likely that the size of the initial phase of a multi-building
project will be dictated largely by economics, rather than this
Act, as occurs in most Jjurisdictions today. Finally, many lenders
and developers are increasingly sensitive to the secondary mortgage
market requirements, particularly those of the Federal National
Mortgage Assoclation (FNMA) and the Federal Home Loan Mortgage
Corporation (FHLMC). Experience indicates that the presale
requirements imposed by FNMA and FHLMC frequently dictate that
multi~building condominium projects be structured on a phased or
flexible condominium basis.

9. The requirement of completion would be irrelevant in some
tyres of condominiums, such as campsite condominiums or some
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subdivision condominiums. In a subdivision condominium, the units
might consist of unimproved lots, and the airspace above thenm,
within which each purchaser would be free to construct or not
construct a residence. Any residence actually constructed would
ordinarily become a part of the "unit" by the doctrine of fixtures,
but nothing in this Act would require any residence to be built
before the lots could be treated as units.

10. The term "independent™ architect, surveyor or engineer in
subsection (c) and elsewhere in the Act distinguishes between any
such professional person who acts as an independent contractor in

his relationship to the declarant or lender, and a similar
professional who is an employee of the declarant or lender.

SECTION 2-102. [Upit_ Boundariesl.
Except as provided by the declaration:

(1) If walls, floors, or ceilings are designated as
boundaries of a unit, all lath, furring, wallboard, plasterboard,
plaster, paneling, tiles, wallpaper, paint, finished flooring, and
any other materials constituting any part of the finished surfaces
thereof are a part of the unit, and all other portions of the
valls, floors, or ceilings are a part of the common elements.

(2) If any chute, flue, duct, wire, conduit, bearing wall,
bearing column, or any other fixture lies partially within and
partially outside the designated boundaries of a unit, any portion
thereof serving only that unit is a limited common element
allocated solely to that unit, and any portion thereof serving more
than one unit or any portion of the common elements is a part of
the common elements.

(3) Subject to the provisions of paragraph (2), all spaces,

interior partitions, and other fixtures and improvements within the

Add. 100



18
19
20
21
22

23

2-6
boundaries of a unit are a part of the unit.

(4) Any shutters, awnings, window boxes, doorsteps, stoops,
porches, balconies, patios, and all exterior doors and windows or
other fixtures designed to serve a single unit, but located outside
the unit’s boundaries, are limited common elements allocated

exclusively to that unite.

COMMENTS

1. It is important for title purposes and other reasons to
have a clear guide as to precisely which parts of a condominium
constitute the units and which parts constitute the common
elements. This section £ills the gap left when the declaration
merely defines unit boundaries in terms of floors, ceilings, and
perimetric walls. The provisions of this section can be varied to
the extent that the declarant wishes to modify the details for a
particular condominiume.

2. The differentiation between components constituting common
elements and components which are part of the units is particularly
important in light of Section 3-107(a), which (subject to the
exceptions therein mentioned) makes the association responsible for
upkeep of the former and each unit owner individually responsible
for upkeep of the latter.

3. The differentiation between unit components and common
element components is not particularly important for insurance
purposes under this Act, since Section 3-112(a) contemplates that
both will normally be insured by the association (exclusive of

improvements and betterments in individual units) and the cost of
such insurance will be a common expense. :

SECTION 2-103. [Copstruction and Validity of Declaration and
Bylaus]. b

(a) All provisions of the declaration and bylaws are
severable.

(b) The rule against perpetuities may not be applied to
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defeat any provision of the declaration or this Act, or any
instrument executed pursuant to the declaration or this Act.

(c) In the event of a conflict between the provisions of the
declaration and the bylaws, the declaration prevails except to the
extent the declaration is inconsistent with this Act.

(d) Title to a unit and its common element interest is not
rendered unmarketable or otherwise affected by any provision of
unrecorded bylaws, or by reason of an insubstantial failure of the

declaration to comply with this Act.

COMMENTS

1. No special prohibition against racial or other forms of
discrimination is included in this Act because the provisions of
generally applicable federal and state law apply as much to
condominiums as to other forms of real estate.

2. Some examples may help to clarify what sorts of defects
in the declaration are to be regarded as "insubstantial” within the
meaning of the last clause of subsection (d).

Suppose the declaration allocates common element interests to
all the units but fails to indicate the formula for the allocation
as required by Section 2-108. This would be a substantial defect
if the assigned interests were unequal, but if all units were
assigned identical interests it would be possible to infer that the
basis of allocation was eguality--and the failure of the
declaration to say so would be an insubstantial defect. Were this
to happen in a flexible condominium, however, it should be noted
that a subsequent amendment to the declaration adding new units
could not use any formula other than equality for reallocating the
common element interests unless a different formula were specified
pursuant to Section 2-106 (4).

Other examples of insubstantial defects that might occur might
include failure of the declaration to include the word
"condominium®” in the name of the project, as required by Section
2-105(1), or failure of the plats and plans to comply
satisfactorily with the requirement of Section 2-110(a) that they
be "clear and legible®™, so long as they can at least be deciphered
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by persons with proper expertise. Failure to organize the unit
owvners association at the time specified in Section 3-101 would not
be a defect in the declaration at all, and would not affect the
validity or marketability of titles in the condominium. It would,

however, be a violation of this Act, and create a claim for relief
under Section 4-115.

SECTION 2-104. [Description of Upitsl.

After the declaration is recor&ed, a description of a unit
vhich sets forth the name of the condominium, the [recording datal
, for the declaration, the [county] in which the condominium is
located, and the identifying number of the unit, is a sufficient
legal description of that unit and its common element interest even
if the common element interest is not described or referred to

therein.

COMMENT

The intent of this section is that no description of a unit in
a deed, lease, deed of trust, mortgage, or any other instrument or
document shall be subject to challenge for failure to meet any
common law or other requirements so long as the requirements of
this section are satisfied and the declaration itself, together
with the plats and plans which are a part of the declaration,
provides a legally sufficient description.

SECTION 2-105. [Contents of Declaration: All Condeminiums].

The declaration for a condominium must contain:
(1) the name of the condominium, which must include the
wvord "condominium” or be followed by the words "a condominium”:
(2) the name of every [county] in vhich any part of the

condominium is situated:
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(3) a legally sufficient description of the real estate
included in the condominiunm;

(4) a description or delineation of the boundaries of
each unit, including the unit‘'s identifying number:

(5) a statement of the maximum number of units that may
be created by the subdivision or conversion of units owned by the
declarant pursuant to Section 2-115(c);

(6) a description of any limited common elements, as
provided in Section 2-109;

(7) a description of any common elements not within the
boundaries of any convertible real estate which may be allocated
subsequently as limited common elements, together with a statement
that they may be so allocated and a description of the method by
vhich the allocations are to be made;

(8) an allocation to each unit of an undivided interest
in the common elements, a portion of the votes in the association,
and a percentage or fraction of the common expenses of the
association (Section 2-108);

(9) any restrictions on use, occupancy, and alienation
of the units;

(10) the [recording datal for recorded easements and
licenses appurtenant to or included in the condominium or to which
any portion of the condominium is or may become subject; and

(11) any other matters the declarant deems appropriate.
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COMMENTS

Te Section 2-102 makes it possible, in many condominiums, to
satisfy paragraph (4) of this section by merely providing the
identifying numbers of the units, and stating that each unit is
bounded by its ceiling, floor, and walls. The plats and plans will
show where those ceilings, floors, and perimetric walls are
located, and Section 2-102 provides all other details, except to
the extent the declaration may make additional or contradictory
specifications.

2. Easements affecting or appurtenant to additional real
estate must be described pursuant to paragraph (10) of this section
because that additional real estate may subsequently become part of
the condominiunm.

3. The plats and plans are made a part of the declaration by
Section 2-110(a). In order to determine what additional matters
should be treated in the declaration, it is necessary to examine

particularly Sections 2-106, 2-107, 2-108, 2-109, 2-117, 3-110, and
3'11“.

SECTION 2-106. [Contents of Declaration: Flexible
Condominiums].

The declaration for a flexible condominium shall include, in
addition to the matters specified in Section 2-105:

(1) an explicit reservation of any options to create
units, limited common elements, or both, within convertible real
estate, or to add additional real estate to or withdraw
wvithdravable real estate from the condominium;

(2) a statement of the time limit, not exceeding [7]
Years after the recording of the declaration, upon which any option
reserved under paragraph (1) will lapse, together with 5 statement
of any circumstances that will terminate the option before the

expiration of the time 1limit;
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(3) a statement of any limitations on any option
reserved under paragraph (1), other than limitations created by or
imposed pursuant to law, or else a statement that there are no such
limitations;

(4) a statement of the extent to which the common
element interest, relative voting strength in the association, and
share of common expense liability of each unit in the condominium
at the time the declaration is recorded may be increased or
decreased by actions pursuant to any option reserved under
paragraph (1), including the formulas to be used for those
reallocations;

(5) legally sufficient descriptions of each portion of
convertible, additional, and withdrawable feal estate;

(6) 1if portions of any convertible, additional, or
vithdravable real estate may be converted, added, or withdrawn at
different times, a statement to that effect together with (i)
either a statement fixing the boundaries of those portions and
regulating the order in which they may be converted, added, or
vithdrawn or a statement that no assurances are made in those
regards, and (ii) a statement as to whether, if any portion of
convertible, additional, or withdravable real estate is converted,
added, or withdrawn, all or any particular portion of that or any
other real estate must be converted, added, or withdrawn;

(7) a statement of (i) the maximum number of units that

may be created within any additional or convertible real estate, or
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within any portion of either, the boundaries of which are fixed
pursuant to paragraph (6), (ii) how many of those units will be
restricted exclusively to residential use, and (iii) the maximunm
number of units per acre that may be created within any portions
the boundaries of which are not fixed pursuant to paragraph (6);

(8) if any of the units that may be built within any
additional or convertible real estate are not to be restricted
exclusively to residential use, a statement, with respect to each
portion of the additional and convertible real estate, of the
maximum percentage of the real estate areas, and the maximunm
percentage of the floor areas of all units that may be created
therein, that are not restrictgd exclusively to residential use:;

(9) a statement of the extent to which any buildings and
units that may be erected upon each portion of the additional or
convertible real estate will be compatible with the other buildings
and units in the condominium in terms of architectural style,
quality of construction, principal materials employed in
construction, and size, or a statement that no assurances are made
in those regards;

(10) a statement that all restrictions in the declaration
affecting use, occupancy, and alienation of units will apply to
units created within any convertible or additional real estate, or
a statement of any differentiations that may be made as to those
units;

(11) general descriptions of all other improvements and
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limited common elements that may be made or created upon or within
each portion of the additional or convertible real estate, or a
statement that no assurances are made in that regard;

(12) a statement of any limitations as to the locations
of any buildings or other improvements that may be made within
convertible or additional real estate, or a statement that no
assurances are made in that regard; ~

(13) a statement that any limited common elements created
within any convertible or additional real estate will be of the
same general types and sizes as'those within other parts of the
condominium, or a statement of any other assurances in that regard,
or a statement that no assurances are made in that regard;

(14) a statement that the proportion of limited common
elements to units created within convertible or additional real
estate will be approximately equal to the proportion existing
within other parts of the condominium, or a statement of any other
assurances in that regard, or a statement that no assurances are
made in that regard; and

(15) a statement of the extent to which any assurances
made in the declération regarding additional or withdrawable real
estate pursuant to paragraphs (6) through (14) apply in the event
any additional real estate is not added to or any withdrawable land
is withdrawn from the condominium, or a statement that those
assurances do not apply if the real estate is not added to or is

withdrawn from the condominium.
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COMMENTS

Te The remarks in Comments 1 and 2 to Section 2-108 are
applicable to the formulas for reallocation required by paragraph
(4) of this section.

2. Paragraph (7) means that if the declaration does not fix
in advance the boundaries of tracts of convertible or additional
real estate that may be converted or added at any one time, but
instead reserves to the declarant the right to convert or add all
or_any part of such real estate, the declaration must state in
advance the maximum number of units per acre that may be created in
any part that he subsequently adds or convertse.

EXAMPLE: Suppose that the declarant reserves the right to add
all or any part of a S-acre parcel within which he
initially plans to create a maximum of 50 units. If
the declaration states that the maximum number of
units per acre within any portion of that real
estate subsequently added will not exceed 10, this
means that if the declarant first adds a 2-acre
portion containing only 15 units, he is nevertheless
limited to a maximum of 30 units in the remaining
3-acre portion. To create 35 units within that
3-acre portion would not exceed the limit of 50
units he had stipulated in the declaration as the
maximur number for all of the additional real
estate, but it would exceed the 10 units per acre
limitation specified pursuant to the last part of
this subsection.

3. Plats and plans are made a part of the declaration for

legal purposes by Section 2-110, and their content may in part
provide some of the information required by this section.

SECTION 2-107. (Leasehold Copdominiumsl].

' (a) Any lease the expiration or termination of which may
terminate the condominium or reduce its size, [or a memorandum
thereof,] shall be recorded, and the declaration shall state:

(1) the [recording data) for the lease [or a statement
of where the complete lease may be inspected];

(2) the date on which the lease is scheduled to expire;
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(3) a legally sufficient description of the real estate
subject to the lease;

(4) any right of the unit owners to redeem the reversion
and the manner whereby those rights may be exercised, or a
statement that they do not have those rights;

(5) any right of the unit owners to remove any
improvements within a reasonable time after the expiration or
termination of the lease, or a statement that they do not have
those rights; and

(6) any rights of the unit ownefs to renew the lease and
the conditions of any renewval, or a statement that they do not have
those rights.

(b) Rfter the declaration for a leasehold condominium is
recorded, neither the lessor nor his successor in interest nmay
terminate the leasehold interest of a unit owner who makes timely
payment of his share of the rent and otherwise complies with all
covenants which, if violated, would entitle the lessor to terminate
the lease. A unit owner's leasehold interest is not affected by
failure of any other person to pay rent or fulfill any other
covenante. |

(c) Acquisition of the leasehold interest of any unit owner
by the owner of the reversion or remainder does not merge the
leasehold and fee simple interests unless the leasehold interests
of all unit owners subject to that reversion or remainder are

acquired.
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(d) If the expiration or termination of a lease decreases the
number of units in a condominium, the common element interests,
votes in the association, and common expense liabilities shall be
reallocated in accordance with Section 1-107(a) as though those
units had been taken by eminent domain. Reallocations shall be
confirmed by an amendment to the declaration prepared, executed,

and recorded by the association.

COMMENTS

1. In any state where the recording acts do not specify the
essential terms which must be included in a memorandum of lease,
either this section should be supplemented to specify the essential
terms or else the bracketed language relating to such memoranda
should be deleted.

2e Subsection (b) is intended to protect the "unit owner"
regardless of whether he is a lessee, sublessee, or even further
down in a chain of transfer of leasehold interests. Thus, for
example, if the "unit owner” is a sublessee, the term "lessor (or)
his successor in interest® includes not only the lessor, but also
the lessee.

3. Subsection (b) further protects the unit owner by
assuring that he will not share with his fellow unit owners any

collective obligations toward their common lessor. All obligations
are instead fractiopalized so that no unit owner can be made liable

or otherwise penalized for a default by any of his fellows.

SECTION 2-108. [Allocation of Common Element Interests, Votes,
and _Common Expepnse Liabilities].

(a) The declaration shall allocate a fraction or percentage
of undivided interest in the common elements and in the common
expenses of the association, and a portion of the votes in the

association, to each unit and state the formulas used to establish
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those allocations.

(b) In a flexible condominium, the common element interest
and common expense liability allocated to each unit must be equal,
or proportionate to the relative size of each unit, unless the
declaration as originally recorded:

(1) requires that any units created in additional or
convertlible real estate be substantially identical to the other
units in the condominium and provides that common element interests
and common expense liabilities will be allocated to those units in
accordance vith the formulas used for the initial allocations; or

(2) identifies all other types of units that may be
created in additional or convertible real estate in terms of
architectural style, quality of construction, principal materials
to be used, and ranges of sizes, and states the formulas upon which
any reallocations of common element interests and common expense
liabilities will be made, or states the common element interest and
common expense liability to be allocated to each unit that may be
created.

(c) The number of votes allocated to each unit must be equal,
proportionate to that unit‘'s common expense liability, or
proportionate to that unit's common element interest. If the
declaration allocates an equal number of votes in the association
to each unit, each unit that may be subdivided or converted by the
declarant into 2 or more units, common elements, or both (Section

2-115), must be allocated a number of votes in the association
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proportionate to the relative size of that unit compared to the
aggregate size of all units, and the remaining votes in the
association must be allocated equally to the other units. The
declaration may provide that different allocations of votes shall
be made to the units on particular matters specified in the
declaration.

(d) Except in the case of eminent domain (Section 1-107),
expansion or conversion of a flexible condominium (Section 2-111),
withdrawal of withdrawable real estate (Section 2-112), relocation
of boundaries between adjoining units (Section 2-114) or
subdivision of units (Section 2-115), the common element interest,
votes, and common expense liability allocated to any unit may not
be altered without unanimous consent of all unit owners. The
common elements are not subject to partition, and any purported
conveyance, encumbrance, judicial sale, or other voluntary or
involuntary transfer of an undivided interest in the common
elements made without the unit to which it is allocated is void.

(e) Except for minor variations due to rounding, the sums of
the undivided interests in the common elements and common expense
liabilities allocated at any time to all the units shall each equal
one if stated as fractions or 100 percent if stated as percentages.
In the event of discrepancy between the common element interest,
votes, or common expense liability allocated to a unit and the
result derived from application of the formulas, the allocated

common element interest, véte, or common expense liability

Add. 113



57

2-19

prevails.

COMMENTS

1. Most existing condominium statutes require a single
common basis, usually related to the "value” of the units, to be
used in the allocation of common element interests, votes in the
association, and common expense liabilities. This Act departs
radically from such requirements by permitting each of these
allocations to be made on different bases, and by permitting
allocations which are unrelated to value.

Thus, all three allocations might be made equally among
all units, or in proportion to the relative size of each unit, or
on the basis of any other formulas the declarant may select,
regardless of the values of those units. Moreover, "size"™ might be
used, for example, in allocating expenses and common element
interests, while "equality” is used for allocating votes in the
association. This section does not require that the formulas used
by the declarant be justified, but it does require that the
formulas be explained.

2. If size is chosen as a basis of allocation, the declarant
must choose between reliance on area or volume, and the choice must
be indicated in the declaration. The declarant might further
refine the formula by, for example, excluding unheated areas from
the calculation or by partially discounting such areas by means of
a ratio. Again, the declaration must indicate the choices he has
made and explain the formulas he has chosen.

3. Most existing condominium statutes require that "value"”
be used as the basis of all allocations. Under this Act a
declarant is free to select such a basis if he wishes to do so. For
example, he might designate the "par value” of each unit as a
stated number of dollars or points. However, the formula used to
develop the par values of the various units would have to be
explained in the declaration. For example, the declaration for a
high-rise condominium might disclose that the par value of each
unit is based on the relative area of each unit on the lower
floors, but increases by specified percentages at designated higher
levels. The formula for determining area in this example could be
further refined in the manner suggested in Comment 2, above, and
any other factors (such as the direction in which a unit faces)
could also be given weight so long as the weight given to each
factor is explained in the declaration.

L, The purpose of subsection (b) is to afford some advance
disclosure to purchasers of units in the first phase of a flexible
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condominium of how common element interests, votes:s and common
expense liabilities will be reallocated if additional units are
added. In the case of & flexible condominium, a declarant wishing

5 Subsection (4) means what 1t says vhe ¢ states that 2
1ien OF encumbrance on @& common element interest without the unit
to which that common 1ement interest 1locate is voide Thus.,
consider the case o flexible condominium in ¥ jch there are 50
units 1 he first phase. eacC £ which initially has 2 percent
undivide jnteres the common elementse h declarant borrovs
moneY b mortqaqing additional real estate nich will later pecone
phase nd the construction lender takes 2 1ien he additional

the construction iender can have is a 1ien on the phase 2 units
together with thelr commoln element interests. The mortgage
documents pay Ye yritten to reflect the fact that upon the addit
of phase 2 of the condominium, the lien on the additional real
estate will be converted into 8 l1ien on the phase 2 units and on
the common element interests as they pertain to those units in t
phase 4 and phase 23 hovever s see comment tO Section 2-111.

Unless the iender also requires phase 2 to be design2
as uithdrawable real estate., the phase 2 portion may not be
foreclosed upon other than a8 condominium units and the
construction lender pay not dispose of phase 2 other as unlts W
are @ part of the condominium. In the event that phase 2 1is
desiqnated as withdrawable 1and., then the construction lender !
force withdrawal of phase 2 and dispose of it as he wishes, st¢

hovever., is owned by anyone other than the declarant, then ph2
ceases to e withdrauable jand DY operation of section 2-112(k

6. Subsection (c) provides that 1§ votes jn the anit ot
association are equally distributed to the other units., the

declaration shall nevertheless assign yotes to any anit which
declarant nay subdivide or convert into comnmon elements (call
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"convertible space" in some existing state statutes) on the basis
of "size.” The declaration would have to indicate whether area or
volume had been chosen as the measure of size and explain any
further refinements of the formula as mentioned in Comment 3,
above.

Te If a unit owned by the declarant may be subdivided into 2
or more units but cannot be converted in whole or in part into
common elements, it is not a unit "that may be subdivided or

converted into 2 or more units, common elements, or both"™ within
the meaning of subsection (c) of this section or Section 2-115.

SECTION 2-109. [Limited Common Elementsl.

(a) Except for the limited common elements described in
Section 2-102(2) and (4), the declaration shall specify to which
unit or units each limited common element is allocated. That
allocation may not be altered without the consent of the unit
owners whose units are affected.

(b) Subject to any provisions of the declaration, a limited
comnon element may be reallocated by a recorded assignment executed
by the unit owners between or among whose units the reallocation is
made, or by an amendment to the declaration executed by those unit
owners. The persons executing the assignment or amendment to the
declaration shall provide a copy thereof to the association.

(c) A common element not previously allocated as ﬁ limited
common element may not be so allocated except pursuant to
provisions in the declaration made in accordance with Section
2-105(7). The declaration may provide that the allocations shall
be made by deeds or assignments executed by the declarant or the

association, or by amendments to the declaration.
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COMMENTS

1e Like all other common elements, limited common elements
are ovped in common by all unit owners. The ugse of a limited
comnmon element, however, is reserved to less than all of the unit
owvners. Unless the declaration provides otherwise, the association
is responsible for the upkeep of a limited common element and the
cost of such upkeep is assessed in equal shares against the owners
of the units to which it is assigned. See Sections 3-107(a) and
3-114(c)(1). This might include the costs of repainting all
shutters, or balconies, for example, which are limited common
elements pursuant to section 2-102(4). Accordingly, there may be
occasions where, to meet the expectations of owners and to minimize
separate billings, the declaration might provide that the costs
will be borne by all unit owners as part of their common expense
assessments.

2. ﬁven common elements which are not "limited™ within the
meaning of this Act may nevertheless be restricted by the unit
owners association pursuant to the powers set forth in Section
3-102(6) and (10) unless that power is limited in the declaration.
For example, the association might assign reserved parking spaces
to designated unit owners, or even to persons who are not unit
owners. Such a parking space would differ from a limited common
element in that its use would be merely a personal right of the
person to whom it is assigned and this section would not have to be
complied with to allocate it or to reallocate it.

3. Because a mortgage or deed of trust may restrict the
borrower®s right to transfer the use of a limited common element
without the lender‘'s consent, the terms of the encumbrance should

be examined to determine whether the lender®s consent or release is
needed to transfer that right of use to another person.

SECTION 2-110. [Plats and Plans]).

(a) Plats and plans are a part of the declaration. Separate
plats and plans are not required by this Act if all the information
required by this section is contained in either a plat or plan.
Each plat and plan must be clear and legible and contain a
certification that the plat or plan accurately depicts all existing

conditions and contains all information required by this section.
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(b) Each plat must show:

(1) the name, location, and dimensions of the
condominiunm;

(2) the location and dimensions of all existing
improvements;

(3) the intended location and dimensions of any
contemplated improvement to be constructed anywhere within the
condominium labeled either "MUST BE BUILT"™ or "NEED NOT BE BUILT",
but need not show contemplated improvements within the boundaries
of convertible real estate;

(4) the location and dimensions of any cdnvertible real
estate, labeled as such;

(5) the location and dimensions of any withdrawable real
estate, labeled as such:;

(6) the extent of any encroachments by or upon any
portion of the condominium;

(7) to the extent feasible, the location and dimensions
of all easements serving or burdening any portion of the
con&ominium;

(8) fhe location and dimensions of any vertical unit
boundaries not shown or projected on plans recorded pursuant to
subsection (c) and that unit's identifying number;

(9) the location with reference to established datum of
any horizontal unit boundaries not shown or projected on plans

recorded pursuant to subsection (c) and that unit's identifying
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number;

(10) the location and dimensions of any real estate in
Wwhich the unit owners will own only an estate for years, labeled as
"leasehold real estate”;

(11) the distance between non-contiguous parcels of real
estate comprising the condominium;

(12) the location and dimensions of limited common
elements, including porches, balconies and patios, other than
parking spaces and the other limited common elements described in
Sections 2-102(2) and (4);

(13) all other matters customarily shown on land surveys.
(c) Plans of every building that contains or comprises all or
part of any unit and is located or must be built within any portion
of the condominium, other than within the boundaries of any
convertible real estate, must show:

(1) the location and dimensions of the vertical
boundaries of each unit, to the extent those boundaries lie within
or coincide with the boundaries of the building in which the unit
is located, and that unit's indentifying number;

(2) any horizontal unit boundaries, with reference to
established datum, not shown on plats recorded pursuant to
subsection (b), and that unit‘'’s identifying number; and

(3) any units that may be converted by the declarant to
create additional units or common elements (Section 2-115(c)),

jdentified appropriately.

Add. 119



w N H O W

(o2 TN £ I -

2-25

(d) Unless the declaration provides otherwise, the horizontal
boundaries of part of a unit located outside of a building have the
same elevation as the horizontal boundaries of the inside part, and
need not be depicted on the plats and plans.

(e) Upon converting convertible real estate or adding
additional real estate (Section 2-111), the declarant shall record
nev plats for that real estate conforming to the requirements of
subsection (b) and newv plans for any buildings on that real estate
conforming to the requirements of subsection (c). If less than all
of any convertible real estate is being converted, the new plats
must also show the location and dimensions of the remaining
portion.

(£f) 1If a declarant converts any unit into 2 or more units,
limited common elements, or both (Section 2-115), he shall record
nev plans showing the location and dimensions of any new units and
limited common elements thus created as well as the location and
dimensions of any portion of that space not being converted.

(g) Instead of recording new blats and plans as required by
subsections (e) and (f), the declarant may record new
certifications of plats and plans previously recorded if those
plats and plans shov all improvements required by subsections (e)
and (£f).

(h) Any certification of a plat or plan required by this
Section or Section 2-101(b) must be made by an independent

[registered] surveyor, architect, or engineer.
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COMMENTS

Te If the plats do not show a proposed improvement, the
declarant cannot subsequently create that improvement unless (i) he
bullds it within convertible real estate or additional real estate,
(11i) the plats are amended pursuant to Section 2-119 to show the
proposed improvement, or (iii) the association (which the declarant
may control) makes the improvement pursuant to Section 3-102(7).

As to the declarant's obligation to complete an improvement that is
shown, see Section 4-118(a).

2. As noted in Comment 5 to Section 2-101, a condominiunm
unit may consist of unenclosed ground and/or airspace, with no
"building” involved. If this were true of all units in a
particular condominium, the provisions of this Act relating to
Section 2-110 plans (but not plats) would be inapplicable.

3. The terms "horizontal”™ and "vertical™ are now commonly
understood in condominium parlance to refer, respectively, to
"upper and lower” and “"lateral or perimetric." Thus, Section 2-102
contemplates that the perimetric walls may be designated as the
"vertical” boundaries of a unit and the floor and ceiling as its
"horizontal” boundaries. That is the sense in which the words
"horizontal®” and "vertical”™ are to be understood in this section
and throughout this Act.

4. Sections 4-116 and 4-117 reveal the effect of labeling an

improvement "MNUST BE BUILT"™ or "NEED NOT BE BUILT", as required by
subsection (b)(3).

SECTION 2-111. [Conversion and Expansion of Flexible
Condominiums].

(a) To convert convertible real estate or add additional real
estate pursuant to an option reserved under Section 2-106(1), the
declarant shall prepare, execute, and record an amendment to the
declaration (Section 2-119) and comply with Section 2-110. The
declarant is the unit owner of any units thereby created. The
amendment to the declaration must assign an identifying number to

each unit formed in the convertible or additional real estate, and
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reallocate common element interests, votes in the association, and
common expense liabilities. The amendment must descriﬁe or
delineate any limited common elements formed out of the convertible
or additional real estate, showing or designating the unit to which
each is allocated to the extent required by Section 2-109 (Limited
Common Elements).

(b) Convertible or withdrawable real estate may be created
within any additional real estate added to the condominium if the
amendment adding that real estate includes all matters required by
Section 2-105 or 2-106, as the case may be, and the plat includes
all matters required by Section 2-110(b). This provision does not
extend the time limit on conversion or contraction of a flexible
condominium imposed by the declaration pursuant to Section
2-106(2).

(c) Until conversion occurs or the period during which
conversion may occur expires, whichever occurs first, the declarant
alone is liable for real estate taxes assessed against convertible
real estate and all other expenses in connection with that real
estate. No other unit owner and no other portion of the
condominium is subject to a claim for payment of those taxes or
expenses. Unless the declaration provides otherwise, any income or

proceeds from convertible real estate inures to the declarant.

COMMENT

A typical construction loan mortgage on a portion of a
flexible condominium might provide that as soon as that portion is
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converted or added pursuant to Section 2-111 (or, if the portion is
also designated withdrawable land, as soon thereafter as anyone
other than the declarant becomes the unit owner of a unit therein)
the lien converts into a lien on all of the units located within
that portion together with their respective common element
interests. The common element interests of those units will extend
to the common elements in other sections of the condominiume.
However, fallure of a construction loan mortgage to so provide is
not fatal, because conveyance of the units in that phase to the
lender or to a purchaser at a foreclosure sale would automatically

transfer all of those units® common element interests, as a result
of the requirements of Sections 2-108(d) and 2-111(a).

SECTION 2-112. [Hithdrawal of Withdrawable Real Estatel.

(a) To withdraw withdrawable ;eal estate from a flexible
condominium pursuant to an option reserved under Section 2-106(1),
the declarant shall prepare, execute, and record an amendment to
the declaration containing a legally sufficient description of the
real estate being withdrawn and stating the fact of withdrawal.
The amendment must reallocate common element interests, votes in
the association, and common expense liabilities to the remaining
units in the condominium in proportion to the respective interests,
votes, and liabilities of those units before the withdrawal, and
the reallocation is effective when the amendment is recorded.

(b) If a portion of the withdrawable real estate was
described pursuant to Section 2-106(6), that portion may not be
vithdrawn if any person other than the declarant owns a unit
situated therein. If the portion was not so described, none of it
is withdrawable if any person other than the declarant owns a unit
situated therein.

(c) Until withdrawal occurs or the period during which
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withdraval may occur expires, whichever occurs first, the declarant
alone is liable for real estate taxes assessed against withdrawable
real estate and all other expenses in connection with that real
estate. No other unit owner and no other portion of the
condominium is subject to a claim for payment of those taxes or
expenses. Unless the declaration provides otherwise, any income or

proceeds from withdrawable real estate inures to the declarante.

COMMENTS

1. Under subsection (b) of this section, the declarant
cannot withdraw any withdrawable real estate if anyone else owns a
unit therein. However, if the declarant were able to reacguire
title to all units in withdrawable real estate, before the option
to withdraw expired, he could then withdraw the real estate unless
his option were otherwise restricted.

2. A lender who holds a mortgage lien on one portion of a
condominium may not cause that portion to be withdrawn from the
condominium unless the portion constitutes withdrawable real estate
in which there is no unit owner other than the declarant. Even
then, the amendment effectuating the withdrawal must be executed by
the declarant. Consequently, unless the lender wishes to become a
declarant subsequent to foreclosure or a deed in lieu of
foreclosure in order to execute the amendment, or foreclose in
order to require an amendment from the association under Section
2-120(g), a lender might require that the signed amendment be
deposited in escrow at the time the loan is made in order to
protect against a recalcitrant borrower.

3. As indicated in the Comments to Sections 1-103(24) and
1-106, the withdrawal of real estate from a condominium may
constitute a subdivision of land under the applicable subdivision
ordinance. Under most subdivision ordinances the owner of the real
estate 1s regarded as the "subdivider”. In the event of a
withdrawal under this section, however, the declarant is in fact
the subdivider because of his unique interest in and control over
the real estate, even though the real estate, for title purposes,
is a common element until withdrawn. Accordingly, he would bear
the cost of compliance with any subdivision ordinance required to
withdraw a part of the real estate from the condominium.
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SECTION 2-113. (Alterations of Units].

Subject to the provisions of the declaration and other
provisions of law, a unit owner:

(1) may make any improvements or alterations to his unit
that do not impair the structural integrity or mechanical systenms
or lessen the support of any portion of the condominium;

(2) may not change the appearance of the common
elements, or the exterior appearance of a unit or any other portion
of the condominium, without permission of the association;

(3) after acquiring an adjoining unit or an adjoining
part of an adjoining unit, may remove or alter any intervening
partition or create apertures therein, even if the partition in
vhole or in part is a common element, if those acts do not impair
the structural integrity or mechanical systems or lessen the
support of any portion of the condominium. Removal of partitions
or creation of apertures under this paragraph is not an alteration

of boundaries.

COMMENTS

Te A nail driven by a unit owner to hang a picture might
enter a portion of the wall designated as part of the common
elements, but this section would not be violated because structural
integrity would not be impaired. Moreover, no trespass would be
committed because each unit owner, as a part owner of the common
elements, has a right to utilize them subject only to such
restrictions as may be created by the Act, the declaration, bylaws,
and the unit owners association pursuant to Section 3-102.

2. Removal of a partition or the creation of an aperture
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between adjoining units would permit the units to be used as one,
but they would not become one unit. They would continue to be
separate within the meaning of Section 1-104 and would continue to
be treated separately for the purposes of this Act.

3. In addition to the restrictions placed on unit owners by
this section, the declaration or bylaws may restrict a unit owner
from altering the interior appearance of his unit. Although this
might be an undue restriction if imposed upon the primary residence

of a unit owner, it may be appropriate in the case of time-share or
other condominiunms.

SECTION 2-114. [Relocation of Boupdaries Betveen Adioining
Unitsl. :

(a) Subject to the provisions of the declaration and other
provisions of law, the boundaries between adjoining units may be
relocated by an amendment to the declaration upoﬁ application to
the association by the owners of those units. If the owners of the
adjoining units have specified a reallocation between their units
of their common element interests, votes in the association, and
common expense liabilities, the application must state the proposed
reallocations. Unless the executive board determines, within 30
days, that the reallocations are unreasonable, the association
shall prepare an amendment that identifies the units involved,
states the realiocations, is executed by those unit owners,
contains words of conveyance between them, and, upon recordation,
is indexed in the name of the grantor and the grantee.

(b) The association shall prepare and record plats or plans
necessary to show the altered boundaries between adjoining units,

and their'dimensions and identifying numbers.
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COMMENT

1. This section changes the effect of most current
condominium statutes, under which the boundaries between units may
not be altered without unanimous or nearly unanimous consent of the
unit owners. As the section makes clear, this result may be varied
by restrictions in the declaration.

2. This section contemplates that, upon relocation of the
unit boundaries, no reallocation of common element interests,
votes, and common expense liabilities will occur if none is
specified in the application. If a reallocation is specified but
the Executive Board deems it unreasonable, then the applicants have
the choice of resubmitting the application with a reallocation more

acceptable to the board, or going to court to challenge the board's
finding as unreasonable.

SECTION 2-115. [Subdivision or Conversion of Upits].

(a) If the declaration expressly so permits, a unit may be
subdivided into 2 or more units or, in the case of a unit owned by
a declarant, may be subdivided or converted into 2 or more units,
common elements, or a combination of units and common elements.
Subject to the provisions of the declaration and other provisions
of law, upon application of a unit owner to subdivide a unit, or
upon application of a declarant to convert a unit, the association
shall prepare, execute, and record an amendment to the declaration,
including the plats and plans, subdividing or converting that unit.

(b) The amendment to the declaration must be executed by the
ovner of the unit to be subdivided, assign an identifying number to
each unit created, and reallocate the common element interest,
votes in the association, and common expense liability formerly
allocated to the subdivided unit to the new units in any reasonable

manner prescribed by the owner of the subdivided unit.
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(c) In the case of a unit owned by a declarant, if a
declarant converts all of a unit to common elements, the amendment
to the declaration must reallocate among the other units the common
element interest, votes in the association, and common expense
liability formerly allocated to the converted unit on the sanme

basis used for the initial allocation thereof.

COMMENT

This section, in addition to providing for subdivision of
units by any unit owner, incorporates a concept which permits the
declarant to defer a final decision as to the size of certain units
by permitting the subdivision of larger interior spaces into
smaller units. The declarant may thus "build to suit” for
purchasers®' needs or to meet changing market demand. The concept
is called "convertible space™ in several existing state statutes.

For example, a declarant of a five-story office building
condominium may have purchasers committed at the time of the filing
of the condominium declaration but lack purchasers for the upper
tvo floors. In such a circumstance, the declarant could designate
the upper two floors as a unit reserving to himself the right to
subdivide or convert that unit into additional units, common

elements or a combination of units and common elements as needed to
suit the requirements of ultimate purchasers.

[SECTION 2-116. [ALTERNATIVE A.) (Easement for
Encroachments]) .

To the extent that any unit or common element encroaches on
any other unit or common element, a valid easement for the
encroachment exists. The easement does not relieve a unit owner of
liability in case of his willful misconduct nor relieve a declarant
or any contractor, subcontractor, or materialman of liability for

failure to adhere to the plats and plans.]
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[SECTION 2-116. [ALTERNATIVE B.] [Interpretation of Deeds].

In interpreting deeds and plans, the existing physical
boundaries of a unit or of a unit reconstructed in substantial
accordance with the original plats and plans thereof become its
boundaries rather than the metes and bounds expressed in the deed
or plat or plan, regardless of settling or lateral movement of the
building, or minor variance between boundaries shown on the plats

or plans or in the deed and those of the building.]

COMMENT

Two approaches are presented here as alternatives, since
uniformity on this issue is not essential, and various states have
adopted one approach or the other. Both theories recognize the
fact that the actual physical boundaries may differ somewhat from
vhat is shown on the plats and plans, and the practical effect of
both is the same.

The easement approach of Alternative A creates easements for
whatever discrepancies may arise, while the "monuments as
boundaries"” approach of Alternative B would make the title lines

move to follow movenment of the physical boundaries caused by such
discrepancies or subsequent settling or shifting.

SECTION 2-117. [Use_for Sales Purposesl.

A declarant may maintain sales offices, management offices,
and models in the condominium only jf the declaration so provides
and specifies the rights of a declarant with regard to the number,
size, location, and relocation thereof. Any sales office,
nanagement office, or model not designated a unit by the
declaration is a common element, and if a declarant ceases to be a

unit owner, he ceases to have any rights with regard thereto unless
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it is removed promptly from the condominium in accordance with a
right to remove reserved in the declaration. Subject to any
limitations in the declaration, a declarant may maintain signs on

the common elements advertising the condominiunm.

SECTION 2-118. [Easement to Facilitate Completion, Conversion.
and Expansionl.

Subject to the provisions of the declaration, a declarant has
an easement through the common elements as may be reasonably
necessary for the purpose of discharging a declarant's obligations
or exercising special declarant rights, whether arising under this

Act or reserved in the declaratione.

COMMENT
The easement created by this section can be utilized for the

purposes indicated by employees, independent contractors, or other
persons acting at the instance of the declarant.

SECTION 2-119. [Amendment of Declarationl.

(a) Except in cases of amendments that may be executed by a
declarant under Sections 2-110(e) and (£f), 2-111(a), or 2-112(a);
the assoclation under Sections 1-107, 2-107(d), 2-109(c), or
2-115(a); or certain unit owners under Sections 2-109(b), 2-114(a),
2-115(b), or 2-120(b), and except as limited by subsection (d), the
declaration, including the plats and plans, may be amended only by

vote or agreement of unit owners of units to which at least [67])
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percent of the votes in the association are allocated, or any
larger majority the declaration specifies. The declaration may
specify a smaller number only if all of the units are restricted
exclusively to non;residential use.

(b) No action to challenge the validity of an amendment
adopted by the association pursuant to this section may be brought
more than one year after the amendment is recorded.

(c) Every amendment to the declaration must be recorded in
every [county] in which any portion of the condominium is located,
and is effective only upon recordation.

(d) Except to the extent expressly permitted or required by
other provisions of this Act, no amendment may create or increase
special declarant rights, increase the number of units, or change
the boundaries of any unit, the common element interest, common
expense liability, or voting strength in the association allocated
to a unit, or the uses to which any unit is restricted, in the
absence of unanimous consent of the unit owners.

(e) Amendments to the declaration required by this Act to be
recorded by the association shall be prepared, executed; recorded,
and certified by any officer of the association designated for that

purpose or, in the absence of designation, by the president of the

association.

COMMENT

Section 1-104 does not permit the declarant to use any device,
such as povers of attorney executed by purchasers at closings, to
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circumvent subsection (d)°'s requirement of unanimous consent. This
section does not supplant any requirements of common law or of

other statutes with respect to conveyancing if title to real
property 1s to be affected.

SECTION 2-120. [Termipation of Condominiuml].

(a) Except in the case of a taking of all the units by
eminent domain (Section 1-107), a condominium may be terminated
only by agreement of unit owners of units to which at least 80
percent of the votes in the association are allocated, or any
larger percentage the declaration specifies. The declaration may
specify a smaller percentage only if all of the units in the
condominium are restricted exclusively to non-residential uses.

(b) An agreement of unit owners to terminate a condominium
must be evidenced by their execution of a termination agreement or
ratifications thereof. If, pursuant to a termination agreement,
the real estate constituting the condominium is to be sold
following termination, the termination agreement must set forth the
terms of the sale. A termination agreement and all ratifications
thereof must be recorded in every [county] in which a portion of
the condominium is situated, and is effective only upon
recordation.

(c) The association, on behalf of the unit owners, may
contract for the sale of the condominium, but the contract is not
binding on the unit owners until approved pursuant to subsections
(a) and (b). If the real estate constituting the condominium is to

be sold following termination, title to that real estate, upon
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termination, vests in the association as trustee for the holders of
all interests in the units. Thereafter, the association has all
povers necessary and appropriate to effect the sale. Until the
sale has been concluded and the proceeds thereof distributed, the
association continues in existence with all powers it had before
termination. Proceeds of th; sale must be distributed to unit
owvners and lien holders as their interests may appear, in
proportion to the respective interests of unit owners as provided
in subsection (f). Unless otherwise specified in the termination
agreement, as long as the association holds title to the real
estate, each unit owner and his successors in interest have an
exclusive right to occupancy of the portion of the real estate that
formerly constituted his unit. During the period of that
occupancy, each unit owner and his successors in interest remain
liable for all assessments and other obligations imposed on unit
owners by this Act or the declaration.

(d) If the real estate constituting the condominium is not to
be sold following termination, title to the real estate, upon
termination, vests in the unit owners as tenants in common in
proportion to their respective interests as provided in subsection
(£), and liens on the units shift accordingly. While the tenancy
in common exists, each unit owner and his successors in interest
have an exclusive right to occupancy of the portion of the real
estate that formerly constituted his unit.

(e) Following termination of the condominium, and after
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payment of or provision for the claims of the association's
creditors, the assets of the association shall be distributed to
unit owvners in proportion to their respective interests as provided
in subsection (f). The proceeds of sale described in subsection
(c) and held by the association as trustee are not assets of the
association.

(f) The respective interests of unit ovners referred to in
subsections (c), (d), and (e) are as follows:

(1) Except as provided in paragraph (2), the respective
interests of unit owners are the fair market values of their units,
limited common elements, and common element interests immediately
before the termination, as determined by one or more independent
appraisers selected by the association. The decision of the
independent appraisers shall be distributed to the unit owners and
becomes final unless disapproved within 30 days after distribution
by unit owners of units to which 25 percent of the votes in the
association are allocated. The proportion of any unit owner's
interest to that of all unit owners is determined by dividing the
fair market value of that unit owner's unit and common element
interest by the total fair market values of all the units and
common elements.

(2) If any unit or any limited common element is
destroyed to the extent that an appraisal of the fair market value
thereof prior to destruction cannot be made, the interests of all

unit owners are their respective common element interests
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immediately before the termination.

(g) Foreclosure or enforcement of a lien or encumbrance
agalnst the entire condominium does not of itself terminate the
condominium, and foreclosure or enforcement of a lien or
encumbrance against a portion of the condominium, other than
withdravable real estate, does not withdraw that portion from the
condominium. Foreclosure or enforcement of a lien or encumbrance
against withdrawable real estate does not of itself withdraw that
real estate from the condominium, but the person taking title
thereto has the right to require from the association, upon
request, an amendment excluding the real estate from the

condominium.

COMMENTS

1e Unless the declaration requires unanimous consent for
termination, the declarant may be able to terminate the condominium
despite the unanimous opposition of other unit owners if the
declarant has the requisite number of votes.

2. Foreclosure of a mortgage or other lien or encumbrance
does not automatically terminate the condominium, but if a
mortgagee or other lienholder (or any other party) acquires units
with a sufficient number of votes, that party can cause the
condominium to be terminated pursuant to subsection (a) of this
section.

3. A mortgage or deed of trust on a condominium unit may
provide for the lien to shift, upon termination, to become a lien
on what will then be the borrowver®s undivided interest in the whole
property. However, such a shift would be deemed to occur even in
the absence of express language, pursuant to the first sentence of
subsection (d4d).

u, With respect to the association®s role as trustee under
subsection (c), see Section 3-117.
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5. If an initial appraisal made pursuant to subsection (f)
were rejected by vote of the unit owners, the association would be
obligated to secure a new appraisal.

6. “Foreclosure” in subsection (g) includes deeds in lieu of
foreclosure, and "liens"™ includes tax and other liens on
convertible or withdrawable real estate.

7e The termination agreement should adopt or contain any
restrictions, covenants and other provisions for the governance and
operation of the property formerly constituting the condominium
vhich the owners deem appropriate. These might closely parallel
the provisions of the declaration and bylaws. This is particularly
important in the case of a condominium which is not to be sold
pursuant to the terms of the termination agreement. In the absence

of such provisions, the general law of the state governing
tenancies in common would apply.

SECTION 2-121. [(Rights_of Secured Lenders). The declaration

may require that all or a specified number or percentage of the
mortgagees or beneficiaries of deeds of trust encumbering the units
approve specified actions of the unit owners or the association as
a condition to the effectiveness of those actions, but no
requirement for approval may operate to (1) deny or delegate
control over the general administrative affairs of the association
by the unit owners or the executive board, or (2) prevent the
assoclation or the executive board from commencing, intervening in,
or settling any litigation or proceeding, or receiving and

distributing any insurance proceeds pursuant to Section 3-112.
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MANAGEMENT OF THE CONDOMINIUN

Section 3-101.
3-102.
3-103.
3-104.

3“1050

3-106.
3-107.
3-108.
3-109.
. 3=-110.
3-111.
3-112.
3-113.
3-114.
3-115.
3-116.

3-1 170

[Organization of Unit Owners® Associationl].
[Powers of Unit Owners® Association].
[Executive Board Members and Officers].
[Transfer of Special Declarant Rights].

[Termination of Contracts and lLeases of
Declarant].

[Bylaws].

[Upkeep of the Condominiuml}.
[Meetings].

[Quorunms].

[Voting, Proxies].

{Tort and Contract Liability].
[Insurancel.

[Surplus Fundsl.

[Assessments for Common Expenses].
[Lien for Assessments].
[Association Records]).

[Association as Trusteel.
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ARTICLE 3
MANAGEMENT OF THE CONDOMINIUM

SECTION 3-10l1. [QOrganization of Unit Owpers' Agsociationl.

A unit owners' association shall be organized no later than
the date the condominium is created. The membership of the
association at all times shall consist exclusively of all the unit
owners or, following termination of the condominium, of all former
unit owners entitled to distributions of proceeds under Section
2-120, or their heirs, successors, or assigns. The association
shall be organized as a profit or nonprofit corporation [or as an

unincorporated associationl].

COMMENTS

Te This section requires the organization of the association
no later than the date the condominium is created. The intent is
to encourage the developer to maintain separate records for the
association and to involve unit owners in the governance of the
condominium even during a period of declarant control reserved
pursuant to Section 3-103(c).

2. The bracketed language preserves the flexibility existing
under the vast majority of present condominium statutes to organize
. the association as a profit or non-profit corporation or as an
unincorporated association. Although at least one state (Georgia)
requires the organization of the association in corporate form, it
is not desirable to mandate this result in a uniform act. If a
state wishes to mandate incorporation, it should delete the
bracketed language.

SECTION 3-102. [Powers of U Quners® Ass onl.

(a) Subject to the provisions of the declaration, the
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association [,even if unincorporated,] may:

(1) adopt and amend bylaws and rules and regulations;

(2) adopt and amend budgets for revenues, expenditures,
and reserves and collect assessments for common expenses from unit
owners;

(3) hire and terminate managing agents and other
employees, agents, and independent contractors:

(4) institute, defend, or intervene in litigation or
administrative proceedings in its own name on behalf of itself or 2
or more unit owners on matters affecting the condominium;

(5) make contracts and incur liabilities;

(6) regulate the use, maintenance, repair, replacement,
and modification of common elements;

(7) cause aidditional improvements to be made as a part
of the common elements;

(8) acquire, hold, encumber, and convey in its own nanme
any right, title, or interest to real or personal property:;

(9) grant easements, leases, licenses, and concessions
through or over the common elements;

(10) 1impose and receive any payments, fees, or charges
for the use, rental, or operation of the common elements other than
limited common elements described in Sections 2-102(2) and (4);

(11) impose charges for late payment of assessments and,
after notice and an opportunity to be heard, levy reasonable fines

for violations of the declaration, bylaws, and rules and
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regulations of the association:;

(12) impose reasonable charges for the preparation and
recordation of amendments to the declaration, resale certificates
required by Section 4-107, or statements of unpaid assessments;

(13) provide for the indemnification of its officers and
executive board and maintain directors® and officers® liability
insurance:;

(14) exercise any other powers conferred by the
declaration or bylaws;

(15) exercise all other powers that may be exercised in
this State by legal entities of the same type as the association;
and

(16) exercise any other powers necessary and proper for
the governance and operation of the association.

(b) Notwithstanding subsection (a), the declaration may not
impose limitations on the power of the association to deal with the
declarant that are more restrictive than the limitations imposed on

the power of the association to deal with other persons.

COMMENTS

1. This section permits the declaration, subject to the
limitations of subsection (b), to include limitations on the
exercise of any of the enumerated powers. The bracketed language
making a specific reference to unincorporated associations is not
intended to exclude other forms of association: the unincorporated
association would have such povers, subject to the declaration,
regardless of the legal status of an unincorporated association in
the state. If a state wishes to permit the association to be
unincorporated and the law of the state is unclear whether an
unincorporated association would have such powers in the absence of
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the language, the bracketed language should be retained and the
brackets removed.

2. Required provisions of the bylaws of the association,
referenced in paragraph (1), are set forth in Section 3-106.

3. Many state condominium statutes give the association the
pover to sue and be sued in its own name. In the adbsence of a
statutory grant of standing such as that set forth in paragraph
(4), some courts have held that the association, because it has no
ownership interest in the condominium, has no standing to bring,
defend, or to intervene in litigation or administrative proceedings
in its own nane.

4. Paragraph (9) permits the association to grant easements,
leases, licenses, and concessions on behalf of the unit owners with
respect to the common elements. This power is needed because of
the unique characteristics of condominium ownership; for example,
in the absence of this provision, the consent of all unit owners
would be required to grant a utilities easement across the common
elements.

Se The powers granted the association in paragraph (11) to
impose charges for late payment of assessments and to levy
reasonable fines for violations of the association®s rules reflect
the need to provide the association with sufficient powers to
exercise its "governmental” functions as the ruling boly of the
condominium community. These powers are intended to be in addition
to any rights which the association may have under other lavw.

6. If the association is incorporated, it may, pursuant to
paragraph (15), exercise all other powers of a corporatione.
Similarly, if the association is unincorporated, the association
may, by virtue of paragraph (15), exercise all other powers of an
unincorporated association. Inconsistent provisions of state

corporation or unincorporated association law are subject to the
provisions of this Act, as provided in Section 1-108.

SECTION 3-103. [Executive Board Members and Officers).

(a) Except as provided in the declaration, the bylaws, in
subsection (b)), or other provisions of this Act, the executive
board may act in all instances on behalf of the association. The

officers and members of the executive board appointed by the
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declarant are subject to liability as fiduciaries of the unit
owners for their acts or omissions.

(b) The executive board may not act on behalf of the
assoclation to amend the declaration (Section 2-119), to terminate
the condominium (Section 2-120), or to elect members of the
executive board or determine the gqualifications, powers and duties,
or terms of office of executive board members (Section 3-103(e)),
but the executive board may fill vacancies in its membership for
the unexpired portion of'any term. 1In addition to other rights
conferred by the declaration, bylaws or this Act, the unit owners,
by majority or any larger vote specified in the declaration, may
reject any budget or capital expenditure approved by the executive
board, within [30] days after the approval.

(c) Subject to subsection (d), the declaration may provide
for a period of declarant control of the association, during which
period a declarant, or persons designated by him, may appoint and
remove the officers and members of the executive board. Any period
of declarant control extends from the date of the first conveyance
of a unit to a person other than a declarant for a period not
exceeding [5] years in the case of a flexible condominium
containing convertible real estate or to which additional real
estate may be added, or [3] years in the case of any other
condominium. Regardless of the period provided in the declaration,
a period of declarant control terminates no later than [60] days

after conveyance of [75] percent of the units to unit owners other
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than a declarant. A declarant may voluntarily surrender the right
to appoint and remove officers and members of the executive board
before termination of that period, but in that event he may
require, for the duration of the period of declarant control, that
specified actions of the association or executive board, as
described in a recorded instrument executed by the declarant, be
approved by the declarant before they become effective.

(d) Not later than [60] days after conveyance of [25] percent
of the units to unit owners other than a declarant, not less than
[25] percent of the members of the executive board shall be elected
by unit owvners other than the declarant. Not later than [60] days
after conveyance of [50] percent of the units to unit owners other
than a declarant, not less than [33 1/3] percent of the members of
the executive board shall be elected by unit owners other than the
declarant.

(e) Not later than the termination of any period of declarant
control, the unit owners shall elect an executive board of at least
3 members, at least a majority of whom must be unit owners. The
executive board shall elect the officers. The persons elected
shall take office upon election.

(£) In determining whether the period of declarant control
has terminated under subsection (c), or whether unit owners other
than a declarant are entitled to elect members of the executive
board under subsection (d), the percentage of the units conveyed is

presumed to be that percentage which would have been conveyed if
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2ll the units the declarant has [built or reserved the right to
build in the declaration] [registered with the agency] wvere

included in the condominiunm.

COMMENTS

1. Subsection (a) makes members of the executive board
appointed by the declarant liable as fiduciaries of the unit owners
with respect to their actions or omissions as members of the board.
This provision imposes a very high standard of duty because the
board is vested with great power over the property interests of
unit owners, and because there is a great potential for conflicts
of interest between the unit owners and the declarant. This
section leaves the liability of officers and directors not
appointed by the declarant to the general law of the state; as a
result, these independent directors in many jurisdictions would be
subject to a lesser standard of care. This is not unreasonable,
since directors elected by the unit owners would not typically have
the same conflicts of interest as would directors appointed by
declarant.

2. Subsection (b) guarantees the unit owners the right to
reject any budget or capital expenditure approved by the executive
board. From the perspective of most unit owners, the most
important decisions made by the executive board will relate to the
expenditure of association funds which must be raised by common
expense assessments. Granting the unit owners a right of veto
rather than requiring affirmative approval by them of any budget or
capital expenditure approved by the executive board allows the unit
owners to exercise ultimate control over monetary matters without
unduly interfering with the executive board‘®s ability to administer
the affairs of the condominium on a day-to-day basis.

3. Subsections (c¢) and (d) recognize the practical necessity
for the declarant to control the association during the
developmental phases of a condominium project. However, any
executive board member appointed by the declarant pursuant to
subsection (c) is liable as a fiduciary to any unit owner for his
acts or omissions in such capacity.

4. Subsection (c) permits a declarant to surrender his right
to appoint and remove officers and executive board members prior to
the termination of the period of declarant control in exchange for
a veto right over certain actions of the association or its
executive board. This provision is designed to encourage transfer
of control by declarants to unit owners as early as possible,
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without impinging upon the declarant's rights (for the duration of
the period of declarant control) to maintain ultimate control of
those matters which he may deem particularly important to him. It
might be noted that the declarant at all times (even after the
expiration of the period of declarant control) is entitled to cast
the votes allocated to his units in the same manner as any other
unit owner.

5. Subsection (d), in combination with subsection (c),
provides for a gradual transfer of control of the association to
the unit owners from the declarant. Such a gradual transfer
preferable to a one-time turnover of control since it assures that
the unit owners will be involved, to some extent, in the affairs of
the association from a relatively early date and that sonme unit
owners will acquire experience in dealing with association matters.

6. The appropriate alternative language set out in brackets
in subsection (£f) should be selected, depending upon whether or not
an agency is designated to administer the Act. The purpose of
subsection (£f) is to avoid the possibility of the declarant
alternately losing and then regaining control which would occur,
for example, if 75 percent of the units in a first phase were
conveyed to unit owners but new units were subsequently added in a

later phase which reduced the percentage of units conveyed to less
than 75 percent of the new total.

SECTION 3-104. [Transfer of Special Declarant Rightsl.

(a) No special declarant rights (Section 1-103(21)) created
or reserved under this Act may be transferred except by an
instrument evidencing the transfer recorded in every [county] in
which any portion of the condominium is located. The instrument is
not effective unless executed by the transferee.

(b) Upon transfer of any special declarant right, the
liability of a transferor declarant is as follows:

(1) R transferor is not relieved of any obligation or
liability arising before the transfer and remains liable for

wvarranty obligations imposed upon him by this Act. Lack of
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privity does not deprive any unit owner of standing to bring an
action to enforce any obligation of the transferor.

(2) If a transferor retains any special declarant right,
or if a successor to any special declarant right is an affiliate of
a declarant (Section 1-103(2)), the transferor is subject to
liability for all obligations and liabilities imposed on a
declarant by this Act or by the declaration arising after the
transfer and is Jjointly and severally liable with the successor for
the liabilities and obligations of the successor which relate to
the condominium.

(3) A transferor who retains no special declarant right
has no 1liability for any act or omission or any breach of a
contractual or warranty obligation arising from the exercise of a
special declarant right by a successor declarant who is not an
affiliate of the transferor.

(c) Unless otherwise provided in a mortgage instrument or
deed of trust, in case of foreclosure of a mortgage, sale by a
trustee under a deed of trust, or sale under Bankruptcy Act or
receivership proceedings, of any units owned by a declarant in the
condominium, a person acquiring title to all the units being
foreclosed or sold, but only upon his request, succeeds to all
special declarant rights, or only to any rights reserved in the
declaration pursuant to Section 2-117 to maintain models, sales
offices and signs. The judgment or instrument conveying title

shall provide for transfer of only the special declarant rights
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requesfed.

(d) Upon foreclosure, sale by a trustee under a deed of
trust, or sale under Bankruptcy Act or receivership proceedings, of
all units in a condominium owned by a declarant:

(1) the declarant ceases to have any special declarant
rights, and

(2) the period of declarant control (Section 3-103(c))
terminates unless the judgment or instrument conveying title
provides for transfer of all special declarant rights to a
successor declarant.

(e) The liabilities and obligations of persons vho succeed to
special declarant rights are as follows:

(1) R successor to any special declarant right vho is an
affiliate of a declarant is subject to all obligations and
liabilities imposed on any declarant by this Act or by the
declaration.

(2) 1A successor to any special declarant right, other
than a successor described in paragraphs (3) or (4), vho is not an

affiliate of a declarant, is subject to all obligations and

liabilities imposed upon a declarant by this Act or the

declaration, but he is not subject to liability for

misrepresentations or warranty obligations on improvements made by
any previous declarant or made before the condominium was created,
or for a breach of fiduciary obligation by any previous declarant.

(3) A successor to only a right reserved in the
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declaration to maintain models, sales offices, and signs (Section
2-117), if he is not an affiliate of a declarant, may not exercise
any other special declarant right, and is not subject to any
liability or obligation as a declarant, except the obligation to
provide a public offering statement(,] [and] any liability arising
as a result thereof [,and obligations under Article 5].

(4) A successor to all special declarant rights who is
not an affiliate of a declarant and who succeeded to those rights
pursuant to a deed in lieu of foreclosure or a judgment or
instrument conveying title to units under subsection (c), may
declare his intention in a recorded instrument to hold those rights
solely for transfer to another person. Thereafter, until
transferring all special declarant rights to any person acquiring
title to any unit owned by the successor, or until recording an
instrument permitting exercise of all those rights, that successor
may not exercise any of those rights other than the right to
control the executive board in accordance with the provisions of
Section 3-103(c) for the duration of any period of declarant
control, and any attempted exercise of those rights is void. So
long as a successor declarant may not eiercise special declarant
rights under this subsection, he is not subject to any liability or
obligation as a declarant other than liability for the successor's
acts and omissions under Section 3-103(c).

(£) Nothing in this section subjects any successor to a

special declarant right to any claims against or other obligations
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of a transferor declarant, other than claims and obligations

arising under this Act or the declaration.

COMMENTS

1. This section deals with the issue of the extent to which
obligations and liabilities imposed upon a declarant by this Act
are transferred to a third party by a transfer of the declarant's
interest in a condominium. There are two parts to the problen.
First, vhat obligations and liabilities to unit owners (both
existing unit owners and persons who become unit owners in the
future) should a declarant retain, notwithstanding his transfer of
interests. Second, what obligations and 1liabilities may fairly be
imposed upon the declarant's successor in interest. No present
condominium statute adequately addresses these issues.

2. This section strikes a balance between the obvious need
to protect the interests of unit owners and the equally important
need to protect innocent successors to a declarant's rights,
especially persons such as mortgagees whose only interest in the
condominium project is to protect their debt security. The general
scheme of the section is to impose upon a declarant continuing
obligations and liabilities for promises, acts, or omissions
undertaken during the period that he was in control of the
condominium, while relieving a declarant who transfers his entire
interest in a project of such responsibilities with respect to the
promises, acts, or omissions of a successor over whom he has no
control. Similarly, the section imposes obligations and
liabilities arising after the transfer upon a non-affiliated
successor to a declarant’s interests, but absolves such a
transferee of responsibility for the promises, acts, or omissions
of a transferor declarant over which he had no control. Finally,
the section makes special provision for the interests of certain
successor declarants (g.g., 2 mortgagee who succeeds to the rights
of the declarant pursuant to a "deed in 1ieu of foreclosure" and
vho holds the project solely for transfer to another person) by
relieving such persons of virtually all of the obligations and
liabilities imposed upon declarants by this Act.

3. Subsection (a) provides that a successor in interest to a
declarant may acquire the special rights of the declarant only by
recording an instrument which reflects a transfer of those rights.
This recordation requirement is important to determine the duration
of the period of declarant control pursuant to Section 3-103(c) and
(d), as well as to place unit owners on notice of all persons
entitled to exercise the special rights of a declarant under this
Act. The transfer by a declarant of all of his interest in a
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condominium project to a successor, without a concomitant transfer
of the special rights of a declarant pursuant to this subsection,
results in the automatic termination of such special declarant
rights and of any period of declarant control. If the declarant is
a natural person, he should provide for the transfer of his special
declarant rights to his heirs or devisees in the event of his death
in compliance with subsection (a).

4. Under subsection (b), a transferor declarant remains
liable to unit owners (both existing unit owners and persons who
subsequently become unit owners) for all obligations and
liabilities, including warranty obligations on all improvements
made by him, arising prior to the transfer. If a transferor
declarant retains any special declarant right (i.e., if the
transferor declarant retains any right to control the future
development or operation of the condominium) or if he transfers any
such right to an affiliate (as defined in Section 1-103(2)), the
transferor remains subject to all liabilities specified in
paragraph (1) of subsection (b), and in addition, is jointly and"
severally liable with his successor in interest for all obligations
and liabilities of the successore.

5. The obligations and liabilities imposed upon transferee
declarants under the Act are set forth in subsection (e). 1In
general, a transferee i1eclarant (other than an affiliate of the
original declarant and other than a successor whose interest in the
project is solely for the protection of debt security) becomes
subject to all obligations and liabilities imposed upon a declarant
by the Act or by the declaration with respect to any promises,
acts, or omissions undertaken subsequent to the transfer. Such a
transferee is liable for the promises, acts, or omissions of the
original declarant undertaken prior to the transfer, except as set
forth in paragraph (e)(2). For example, a successor declarant
would not be liable for the warranty obligations of the original
declarant with respect to improvements to the project made by the
original declarant. Similarly, a successor would not be liable,
under normal circumstances, for any misrepresentation or breach of
fiduciary duty by the original declarant prior to the transfer.

The successor is liable, however to complete improvements labeled
“"MUST BE BUILT” on the original plans; see paragraph (e) (2).

6. To preclude declarants from evading their obligations and
liabilities under this Act by transferring their interests to
affiliated companies, paragraph (1) of subsection (e) makes clear
that any successor declarant who is an affiliate of the original
declarant is subject to all obligations and liabilities imposed
upon the original declarant by the Act or by the declaration.
Similarly, as previously noted, paragraph (2) of subsection (D)
provides that an original declarant who transfers his rights to an
affiliate remains jointly and severally liable with his successor
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for all obligations ani liabilities imposed upon declarants by the
Act or by the declaratione.

T The section handles the problem of certain successor
declarants (l.e., persons wvhose sole interest in the condominium
project is the protection of debt security) in three ways. First,
subsection (c) provides that, in the case of a foreclosure of a
mortgage, a sale by a trustee under a deed of trust, or a sale by a
trustee in bankruptcy of any units owned by a declarant, any person
acquiring title to all of the units being foreclosed or sold may
request the transfer of special declarant rights. In that event,
and only upon such request, such rights will be transferred in the
instrument conveying title to the units and such transferee will
thereafter become a successor declarant subject to the other
provisions of this section. In the event of a foreclosure, sale by
a trustee under a deed of trust, or sale by a trustee in bankruptcy
of all units owned by a declarant, if the transferee of such units
does not request the transfer of special declarant rights then,
under subsection (d), such special declarant rights cease to exist
and any period of declarant control terminates.

Second, any person who succeeds to special declarant rights as
a result of the transfers just described or by deed in lieu of
foreclosure, may, pursuant to paragraph (4) of subsection (e),
declare his intention (in a recorded instrument) to hold those
rights solely for transfer to another person. Thereafter, such a
successor may transfer all special declarant rights to a third
party acquiring title to any units owned by the successor but may
not, prior to such transfer, exercise any special declarant rights
other than the right to control the executive board of the
association in accordance with the provisions of Section 3-103(c).
A successor declarant who exercises such a right is relieved of any
liability under the Act except l1liability for any acts or omissions
related to his control of the executive board of the association.
This provision is designed to deal with the typical problem of a
foreclosing mortgage lender who opts to bid in and obtain the
project at the foreclosure sale solely for the purpose of
subsequent resale. It permits such a foreclosing lender to
undertake such a transaction without incurring the full burden of
declarant obligations and liabilities. At the same time, the
provision recognizes the need for continuing operation of the
assocliation and, to that end, permits a foreclosing lender to
assume control of the association for the purpose of ensuring a
smooth transition.

Third, paragraph (3) of subsection (e) provides that a
successor who has only the right to maintain model units, sales
offices, and signs does not thereby become subject to any
obligations or liabilities as a declarant, except for the
obligation to provide a public offering statement and any liability
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resulting therefrom. This provision also is designed to protect
mortgage lenders and contemplates the situation where a lender
takes over a condominium project and desires to sell out existing
units without making any additional improvements to the project.
This provision facilitates such a transaction by relieving the
mortgage lender, in that instance, from the full burden of

obligations and liabilities ordinarily imposed upon a declarant
under the Act.

SECTION 3-105. [Termination of Coptracts and Leases of
Declaraptl.

If entered into before the executive board elected by the unit
owners pursuant to Section 3-103(e) takes office, (1) any
management contract, employment contract, or lease of recreational
or parking areas or facilities, (2) any other coﬂtract or lease to
which a declarant or an affiliate of a declarant is a party, or (3)
any contract or lease that is not bona fide or was unconscionable
to the unit owners at the time entered into under the circumstances
then prevailing, may be terminated without penalty by the
association at any time after the executive board elected by the
unit owners pursuant to Section 3-103(e) takes office upon not less

than [90)-days’ notice to the other party. This subsection does

not apply to any lease the termination of which would terminate the

condominium or reduce its size, unless the real estate subject to
that lease was submitted to the condominium for the purpose of
avoiding the right of the association to terminate a lease under

this section.
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COMMENTS

1. This section deals with a common problem in the
development of condominium projects: the temptation on the part of
the developer, while in control of the association, to enter into,
on behalf of the association, long-term contracts and leases with
himself or with an affiliated entity.

The Act deals with this problem in two ways. First, Section
3-103(a) imposes upon all executive board members appointed by the
declarant liability as fiduciaries of the unit owners for all of
their acts or omissions as members of the board. Second, Section
3-105 provides for the termination of certain contracts and leases
made during a period of declarant control.

2. In addition to contracts or leases made by a declarant
with himself or with an affiliated entity, there are also certain
contracts and leases so critical to the operation of the
condominium and to the unit owners®' full enjoyment of their rights
of ownership that they too should be voidable by the unit owners
upon the expiration of any period of declarant control. At the
same time, a statutorily-sanctioned right of cancellation should
not be applicable to all contracts or leases which a declarant may
enter into in the course of developing a condominium project. For
example, a commercial tenant would not be willing to invest
substantial amounts in equipment and other improvements for the
operation of his business if the lease could unilaterally be
cancelled by the association. Accordingly, this section provides
that, (subject to the exception set forth in the last sentence
thereof) upon the expiration of any period of declarant control,
the association may terminate without penalty, any “critical®
contract (i.e., any management contract, employment contract, or
lease of recreational or parking areas or facilities) entered into
during a period of declarant control, any contract or lease to
which the declarant or an affiliate of the declarant is a party, or
any contract or lease previously entered into by the declarant
vhich is not pona fide or which was unconscionable to the unit
owners at the time entered into under the circumstances then
prevailing.

3. The last sentence of the section addresses the usual
leasehold condominium situation where the underlying real estate is
subject to a long-term ground lease which is then submitted to the
Act. Because termination of the ground lease would terminate the
condominium, this sentence prevents cancellation. However, in
order to avoid the possibility that recreation and other leases
otherwise cancellable under subsection (a) will be restructured to
come within the exception, a subjective test of "intent” is
imposed. Under the test, if a declarant's principal purpose in
subjecting the leased real estate to the condominium was to prevent
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termination of the lease, the lease may nevertheless be terminated.

SECTION 3-106. [Bylaws].
(a) The bylaws of the association must provide for:

(1) the number of members of the executive board and the
titles of the officers of the association;

(2) election by the executive board of a president,
treasurer, secretary, and any other officers of the association the
bylaws specify;

(3) the qualifications, powers and duties, terms of
office, and manner of electing and removing executive board members
and officers and £filling vacancies;

’(u) vhich, if any, of its powers the executive board or
officers may delegate to other persons or to a managing agent; and

(5) vhich of its officers may prepare, execute, certify,
and record amendments to the declaration on behalf of the
association.

(b) Subject to the provisions of the declaration, the bylaws
may provide for any other matters the association deenms neceésary

and appropriate.

COMMENTS

1e Because the Act does not require the recordation of
bylaws, it is contemplated that unrecorded bylaws will set forth
only matters relating to the internal operations of the association
and various "housekeeping”™ matters with respect to the condominiunm.
The Act requires specific matters to be set forth in the recorded
declaration and not in the bylaws, unless the bylaws are to be
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recorded as an exhibit to the declaration. The Act provides,
therefore, in Section 2-103(d), that title to a unit and its common

element interest is not rendered unmarketable by reason of any

failure of unrecorded bylaws to comply with the requirements of
this Acte.

2. The requirement, set forth in subsection (a)(5), that the
bylavs designate which of the officers of the association has the
responsibility to prepare, execute, certify, and record amendments
to the declaration reflects the obligation imposed upon the
association by several provisions of this Act to record such
amendments in certain circumstances. These provisions include
Section 1-107 (eminent domain), Section 2-107 (expiration of
certain leases), Section 2-114(a) (relocation of boundaries between
adjoining units), and Section 2-115(a) (subdivision or conversion
of units). Section 2-119(e) provides that if no officer is
designated for this purpose, it shall be the duty of the president.

SECTION 3-107. [Upkeep of the Condominiuml.

(a) Except to the extent provided by the declaration or
Section 3-112(d), the association is responsible for maintenance,
repair, and replacement of the common elements, and each unit owner
is responsible for maintenance, repair, and replacement of his
unit. Each unit owner shall afford to the association and the
other unit owners, and to their agents or employees, access through
his unit reasonably necessary for those purposes. If damage is
inflicted on the common elements or any unit through which access
is taken, the unit owner responsible for the damage, or the
association if it is responsible, is liable for the prompt repair
thereof.

(b) 1If any unit in a condominium all of whose units are
restricted to nonresidential use is damaged, and the exterior

appearance of the unit is thereby affected, the person responsible
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for the exterior of the unit shall cause the unit to be repaired or
rebuilt to the extent necessary to restore its exterior appearance.
If that person fails within a reasonable period of time to effect
the repairs or rebuilding, the association may purchase the unit at
its fair market value to be determined by an independent appraiser

selected by the association.

COMMENTS

Te The Act permits the declaration to separate maintenance
responsibility from ownership. This is commonly done in practice.
In the absence of any provision in the declaration, maintenance
responsibility follows ownership of the unit or rests with the
association in the case of common elements. Under this Act,
limited common elements (which might include, for example, patios,
balconies, and parking spaces) are common elements. See Section
1-103(16). As a result, under subsection (a), unless the
declaration requires that unit owners are responsible for the
upkeep of such limited common elements, the association will be
responsible for their maintenance. Further, under Section
3-114(c), the cost of maintenance, repair, and replacement for such
limited common elements is assessed against only the units to which
the limited common elements are assigned, unless the declaration
provides for such expenses to be paid as a common expense. See
Comment 1 to Section 2-109. .

2. Subsection (b) is not inconsistent with Section 3-112(g)
because of its application to nonresidential condominiums. The
provisions of Section 3-112(g) may be varied in a nonresidential
condominium pursuant to Section 3-112(h), and subsection (b) would
not govern the oblligation to repair or restore the damage to the
exterior of the unit, but only the remedy if the person on whom the
obligation were placed failed to perfornm.

3. The obligation of a unit owner to rebuild or (at the
association’s option) sell a unit under subsection (D) is limited
solely to nonresidential condominiums, becuase it is only in the
case of such condominiums that the Act does not require insurance
covering both the common elements and the units. See Section
3-112(a). In some cases it may be the association's obligation to
rebuild the exterior of the unit, in which event the association
could not refuse to perform in order to force a sale.
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SECTION 3-108. [Meetings).

The bylaws must require that meetings of the association be
held at least once each vear and provide for special meetings. The
bylaws must specify which of the association's officers, not less
than (10] nor more than [60] days in advance of any meeting, shall
cause notice to be hand-delivered or sent prepaid by United States
mail to the mailing address of each unit or to any other mailing
address designated in writing by the unit owner. The notice of any
meeting must state the time and place of the meeting and the items
on the agenda, including the general nature of any proposed

amendment to the declaration or bylaws.

SECTION 3-109. [(Quorums).

(a) Unless the bylaws provide othervise, a guorum is deemed
present throughout any meeting of the association if persons
entitled to cast [20]) percent of the votes which may be cast for
election of the executive board are present in person or by proxy
at the beginning of the meeting. The bylaws may require a larger
percentage or a smaller percentage not less than [10] percent.

(b) Unless the bylaws specify a larger percentage, a quorunm
is deemed present throughout any meeting of the executive board if
persons entitled to cast [50) percent of the votes on that board

are present at the beginning of the meetinge.
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COMMENT
Mandatory quorum requirements lower than 50 percent for
meetings of the association are often Jjustified@ because of the
common difficulty of inducing unit owners to attend meetings. The

problem is particularly acute in the case of resort condominiums

vhere many owners may reside elsewhere, often at considerable
distances, for most of the year.

SECTION 3-110. [Yoting: Proxies).

(a) 1If only one of the multiple owners of a unit is present
at a meeting of the association, he is entitled to cast all the
votes allocated to that unit. If more than one of the multiple
owners are present, the votes allocated to that unit may be cast
only in accordance with their unanimous agreement unless the
declaration expressly provides othervise. There is unanimous
agreement 1f any one of the multiple owners casts the votes
allocated to that unit without protest being made promptly to the
person presiding over the meeting by any of the other owners of the
unite.

(b) Votes allocated to a unit may be cast pursuant to a proxy
duly executed by a unit owner. If a unit is owned by more than one
person, each owner of the unit may vote or register protest to the
casting of votes by the other owners of the unit through a duly
executed proxy. A unit owner may not revoke a proxy given pursuant
to this section except by actual notice of revocation to the person
presiding over a meeting of the association. A proxy is void if it
is not dated or purports to be revocable without notice. A proxy

terminates one year after its date, unless it specifies a shorter
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terme.

(c) The declaration may provide for cumulative voting only
for the purpose of electing members of the executive board and for
Class voting on specified issues affecting the class if necessary
to protect valid interests of the class. A declarant may not
utilize cumulative or class voting for the purpose of evading any
limitation imposed on declarants by this Act.

(d) No votes allocated to a unit owned by the association may

be cast.

COMMENT

This section recognizes that there may be certain instances in
which class voting in an association may be desirable. For
example, in a mixed-use condominium consisting of both residential
and commercial units, there may be certain kinds of issues upon
which the residential or commercial unit owners should have a
special voice. At the same time, class voting is subject to abuse
by the declarant, who can thereby perpetuate his control of the
association or unduly favor one particular class of unit owners.
Accordingly, subsection (c) permits class voting only with respect
to specified issues directly affecting the designated class and
only insofar as necessary to protect valid interests of the
designated class. For example, commercial unit owners may
constitute a class to vote on expenditures for the recreational
facilities when they pay a portion of the expenses, but they might
not be permitted to vote on rules for the use of the recreational
facilities. The subsection further provides that the declarant may
not use the class voting device for the purpose of evading any
limitation imposed on declarants by this Act (g.g., to maintain
declarant control beyond the period permitted by Section 3-103).

SECTION 3-111. [Iort and Contract Liabilityl.

(a) An action in tort alleging a wrong done by a declarant or

his agent or employee in connection with a portion of any
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convertible or withdrawable real estate or other portion of the
condominium which the declarant has the responsibility to maintain
may not be brought against the association or a unit owner other
than a declarant. Otherwise, an action in tort alleging a vrong
done by the association or by an agent or employee of the
association, or an action arising from a contract made by or on
behalf of the association, shall be brought against the
association. If the tort or breach of contract occurred during any
period of declarant control (Section 3-103(c)), the declarant is
liable to the association for all unreimbursed losses suffered by
the association as a result of that tort or breach of contract,
including costs and reasonable attorney's fees. Any statute of
limitation affecting the association's right of action under tﬁis
section is tolled until the period of declarant control terminates.
A unit owner is not precluded from bringing an action contemplated
by this subsection because he is a unit owner or a member or

officer of the association.

(b) A Jjudgment for money against the association [if
recorded] [if docketed] [if (insert other procedure regquired under
state law to perfect a lien on real property as a result of a
judgment)] is a lien against all of the units, but no other
property of a unit owner is subject to the claims of creditors of
the association.

(c) A Jjudgment against the association shall be indexed in
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the name of the condominium.

COMMENTS

1. Subsection (a) provides that any action in 